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Summary 
The emergence and evolution of intergovernmental modes of governance in CFSP represents 
the background against which processes of change and transformation in EU foreign policy 
governance may be assessed. The memorandum combines an analysis of the main steps and 
stages in the evolution of governance in CFSP, before presenting a number of recommenda-
tions and options for policy-making. 
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Part A. The Emergence of Intergovernmental Modes of Governance in 
CFSP 

1. The Emergence of Foreign Policy Governance: Factors and Forces 

Studies on European Political Cooperation (EPC) and on the Common Foreign and Security 
Policy (CFSP) have been characterised by a growing interest in theoretical questions over the 
last years (Bretherton/Vogler 1999; Smith 2001; Tonra 2001; Schmalz 2004; Wag-
ner/Hellmann 2003). However, in CFSP there is so far no broader academic debate about 
“new” modes of governance, or about ‘innovative’ elements in decision-making – except for 
the introduction of flexibility as an option offering a way out of the impasse created by the 
potentially paralysing effect of unanimity and the impossibility of introducing qualified ma-
jority voting (Diedrichs and Jopp, 2003).  

The creation of a European voice in foreign policy was driven by a series of factors and 
forces, each of which reveals a particular logic (Nuttall 1992; de Schoutheete 1986; Regels-
berger 2004): 

- the functional need for expanding the scope of EC policy-making driven by the comple-
tion of the customs union and the establishment of a common external tariff;  

- the growing perception of commonality among the member states as a result of dense and 
intensive interactions within the European Communities; 

- the increasing number of international contacts and formalized forms of dialogue by the 
EC and the need to provide a political framework and orientation to numerous external re-
lationships; 

- the demand for a European profile within the East West conflict that had moved to a pe-
riod of détente and mutual arrangements among the superpowers;  

- the interests of key member states to use the EC for a more global role between the super-
powers and to enhance thus national influence via Brussels. 

Thus, the impetus for the emergence of EPC came from internal as well as external factors. It 
responded thus to a demand for more consistency among the member states without entering 
the framework of institutions created by the EC. 

EPC was able to grow and to develop its own institutional and procedural profile in the 
shadow of the European Communities and their well-structured institutional set-up (Pi-
jpers/Regelsberger/Wessels 1988).  

At the time, the belief in the political dimension of the integration process, which was ex-
pected to follow with from the economic paths with a strong and irresistible logics, provided a 
key impetus for the formulation of EPC. Furthermore, there was the explicit aspiration by the 
member states as provided in the Copenhagen Report of 1973 to organise a new kind of inter-
national relations.  

From the start, the development of EPC can be characterised by a dynamics that led to a 
strengthening of the formal quality of the process. In this context, Michael E. Smith identifies 
a trend towards “legalisation” which he defines as a process in which rules or standards of 
behaviour in a social setting are clarified, codified and invested with the status of law (Smith 
2001: 81), representing a type of institutionalisation, which itself in a broader sense refers to 
the development of expectations of behaviour (Smith 2001: 82). The idea of legalisation in 
the sense of progress towards legal bindingness of social and political behaviour provides an 
important supplement to the conceptualisation of EPC/CFSP as an intergovernmental process 
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neatly separated from the supranational structures of the Communities. Two levels of interac-
tion are distinguished: the summit-level legalisation which according to Smith stalled from 
the mid-1970s until the 1980s, and the process of emergence of informal customs which later 
matured into written rules (Smith 2001: 87): “As EC governments could not agree at this time 
to establish and codify their own procedural rules for EPC, these eventually developed as 
working habits in behind-the-scenes discussions among regular EPC participants” (Smith 
2001: 87). The most important of these habits have been confidentiality, consensus and con-
sultation. In addition to these norms, the value of reputation was widely appreciated among 
the partners, leading to solutions beyond the lowest common denominator level: “These fun-
damental norms or customs (among others), practised and reinforced in a dense transgovern-
mental network of experts, gradually gave substance to the EPC process” (Smith 2001: 87).  

In parallel, a growing rapprochement between EPC and the EC became evident in a number 
of institutional details which were designed to lead to better coordination. Thus, the Copenha-
gen Report provided for the Commission to be contacted on EPC matters that affected the 
European Communities (Tonra 2001: 2). The London report went a step further by stating that 
the Commission would in general be fully integrated in the conduct of EPC, making it offi-
cially a player in the process, which de facto it had already become in the years before.  

2. The Creation of CFSP: A New Stage in the Development of EU Governance 

The demand for translating EPC into a more coherent, effective and legitimate policy struc-
ture increased considerably in the 1980s. The reasons were multiple (Diedrichs 1996): 

- the dynamic evolution of the European Community triggered off by the Single European 
Act (Ifestos 1987; de Ruyt 1986), the Single Market programme and the introduction of 
majority voting in the Council called for a closer link to foreign policy cooperation, avoid-
ing a split of the integration process;  

- success of EPC since the mid-1980s, like the growing use of group-to-group dialogue (Ed-
wards/Regelsberger 1990) created a positive pressure for further steps, enhancing the 
scope of action  

- member states tried to build up a stronger European role in foreign and security policy as 
a response to the end of the Cold War and the new challenges to international security. 

When the Common Foreign and Security Policy (CFSP) came into existence with the entry 
into force of the Treaty of Maastricht, the modes of decision-making and interaction in this 
policy domain were already well-defined and successfully working (Regelsberger 2003). Still, 
a “new threshold” (Tonra 2001: 3) in EU foreign policy cooperation was reached. Although 
there was no radical change in the mode of governance, the legal base had fundamentally 
been altered; the establishment of an enhanced institutional and procedural framework for 
what had been foreign policy cooperation among the member states of the European Commu-
nities meant in the first place that new potentials and perspectives could be activated, but it 
had a rather modest impact on the daily routines and the deep-rooted practices in Europe’s 
diplomatic community.  

The following features of CFSP in comparison to EPC are of crucial importance: 

- the formal “legalisation” (Smith 2001) of foreign policy cooperation within the framework 
of the Treaties, including the single institutional framework, with the European Council 
and the Council as the key bodies; 
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- a certain “scope enlargement” of CFSP, in particular by covering security policy and by 
introducing closer relations with the WEU as an integral part of the process of European 
integration; 

- the expansion and differentiation of legal instruments, which should include – beneath 
declarations – joint actions and common positions. These were de facto already existent 
under EPC, but received a more systematic structure. 

- a differentiation of procedures in the sense of defining a possibility for majority voting, 
while consensus remained the rule. 

After having described the major factors that accounted for the emergence of CFSP, it is now 
necessary to assess the importance of decision-making procedures and the patterns of interac-
tion. CFSP provides an excellent example of the importance to distinguish between decision-
making procedure and mode of governance, the latter being more comprehensive than the 
former. The legal provisions are rather parsimonious and clear. Consensus is the rule, i.e. 
every member government is expected to agree to a decision before it can be taken. On the 
other hand, the style of interaction is highly influenced by the rules of diplomatic intercourse 
and marked by a considerable degree of collegiality, informal practice and confidentiality. 

3. CFSP Governance since Maastricht: the legal and the living constitution 

After the coming into force of the Treaty of Maastricht, the institutional reform debate on 
CFSP did not come to an end. There was continuing pressure for further reform, mainly under 
the label of efficiency, effectiveness and legitimacy (Regelsberger 2004: 13ff.). The perspec-
tive of enlargement was increasingly regarded as a catalyst for major procedural and institu-
tional modifications. In the end, the result of the Treaty reforms lied in a modification of the 
set-up of CFSP without changing its basic face. The creation of the High Representative for 
CFSP and the introduction of constructive abstention for decision-making, and of common 
strategies as a new instruments in the Treaty of Amsterdam (1997), in the end led to a perfec-
tion of a “rationalised intergovernmentalism” (Wessels 1998), which tried to improve the 
working of the mechanism of CFSP, without altering its nature. 

In parallel, the implementation of the Treaty on European Union revealed an intensive use of 
its provisions by the EU. In particular joint actions and common positions belong to the usual 
repertoire of CFSP, while after 2001 also agreements with third countries have become in-
creasingly important. These reflect the growing activities of the EU in the field of crisis-
management, where the Union invites third countries to participate in crisis-management op-
erations 

4. ESDP as a Dynamic Factor for the Evolution of CFSP 

The creation of the European Security and Defence Policy added new impetus and new ele-
ments to the debate about CFSP.  

- The military “hard core” of ESDP is legally highly fragile and uncertain; pledges by the 
member states have no binding legal force, i.e. they are formally free to deliver; still, 
ESDP relies upon these commitments as the backbone of its crisis-management capacities. 

- Decisions in ESDP on a military operation are the result of a complex interplay between 
EU legal acts (Joint Actions adopted by the Council), national decisions to deploy troops 
or other staff/material, if required third parties’ involvement in the running of the opera-
tion, like NATO in the case of a “Berlin Plus”-mission, and non-member countries which 
may be invited to participate in a mission.  
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- Flexibility is already a reality in daily life of ESDP, and it will remain an important trend 
in the future. Flexible forms of decision-making and participation in operations may rep-
resent a solution to the tension between keeping unanimity, and ensuring effectiveness.  

- External embedment is crucial for ESDP to work; without NATO assets and resources 
ESDP would not be able to implement a major operation. 

- Intergovernmentalism is the dominant feature of decision-making, but again it is embed-
ded in a dense network of contacts that lead into a ‘transgovernmental’ direction. 

- The Defence Agency will introduce new forms of interaction in ESDP; while officially an 
intergovernmental agency, it will have close relations with national experts and the Com-
mission, particularly in the area research. 
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Part B. Policy Considerations and Recommendations  

1. Intergovernmentalism as the key heritage of EU foreign policy 

As has been shown, intergovernmentalist structures and procedures have been dominating the 
decision-making process as well as the policy output in EPC and CFSP from the start. They 
belong to the heritage of the development of EU foreign policy, not expected to cede simply 
for opening the path towards supranational policy-making. Thus, in CFSP, a key lesson from 
the emergence of modes of governance lies in the fact that the solutions for improvement of 
decision-making have to take account of the intergovernmental nature of this area of action. 

This does not mean, however, that dynamic evolution of the modes of governance might not 
take place. There are considerable opportunities beyond formal Treaty provisions. Innovative 
and creative solutions are required for enabling reforms without following classical models of 
supranational policy-making. Differentiation and flexibility should not be a taboo after the 
possible failure of the Constitutional Treaty, even if started outside the EU framework (see 
item 3) 

2. Trends to be reinforced by guided political action 

The development of governance in CFSP hints at a process of step-by-step progress in legali-
sation (of Treaty base, instruments and capabilities), socialisation (of actors at the EU level) 
and Europeanisation (of national foreign policies). These trends open a repertoire for Euro-
pean modes of governance which can be reinforced by targeted action only to a limited extent. 
It is rather in the daily practice of CFSP than in single events or decisions that these trends are 
reinforced and stabilised. For that purpose, it is crucial to preserve the familiar and discrete 
character of deliberations in CFSP, particularly in the COPS, and the working groups, under 
the conditions of an enlarged European Union. Thus, a key priority for reforms after enlarge-
ment at the working level should be to ensure that a sufficient level of familiarity is preserved 
in different bodies and institutions, if necessary by reducing the number of overall partici-
pants. Procedures should be adjusted to provide for meetings at informal level, while formal 
proceedings could be handled increasingly by written procedure or alternative ways of com-
munication (electronic communication).  

3. Flexibility and differentiation as key features of governance 

Flexible modes of governance have become a prominent feature in CFSP in the last years. 
With the development of ESDP, this trend will continue and even be reinforced. Under these 
conditions, it is extremely important to avoid a break-up or a split of the Union. The legal op-
portunities within the TEU for enhanced cooperation should be exploited to a greater extent, 
in order to build up experience. Models for closer cooperation could start outside the Treaties, 
and t at a later stage inserted into the Union, as the Schengen example shows. The High Rep-
resentative can play a crucial role in ensuring coherence and consistency of EU action even if 
not all EU countries are involved. After the possible failure of the Constitutional Treaty, 
flexibility should be taken as an opportunity for the EU to move ahead instead of waiting for 
the slowest partner.  

4. ESDP as an opportunity for deepening EU governance in CFSP 

The perhaps most dynamic element in the development of CFSP will lie in the European Se-
curity and Defence Policy (ESDP), which has evolved in a highly speedy way since 1998. 
ESDP will in particular strengthen the relationship between the pillars, it will reinforce the 
differentiation of decision-making in the EU, it will open ways for the defence agency acting 
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in CFSP and it will also bring new actors into the game of the EU. Instead of strengthening 
the intergovernmental features of the CFSP, ESDP should be seen as an opportunity for de-
veloping further EU foreign policy in terms of procedures and output. In particular the inter-
face between EC and CFSP within the Defence Agency, or in the implementation of civilian 
crisis management operations, are of high relevance. The Agency should supported and taken 
as a serious partner by the Commission; links and contacts should be elaborated and deepened 
over time, trying to trigger a dynamic interaction that could bring the Commission closer to 
ESDP business.  

5. The Constitutional Treaty: With or Without Ratification 

The adoption of the Constitutional Treaty would have opened some important possibilities for 
CFSP, like the creation of an EU Minister of Foreign Affairs, or an external action service, or 
permanent structured cooperation. With the failed referendums in France and the Netherlands, 
it is important to design possibilities for CFSP even without the Constitutional Treaty, and to 
find ways of compensation for non-reform. The non-ratification could even offer opportuni-
ties which otherwise would not exist. In absence of a Foreign Minister, the Commission and 
the Council could be urged to develop stronger forms of inter-institutional cooperation, e.g. 
by bringing the High Representative into a closer contact with the Commission, by participa-
tion at College meetings, trying to build up mutual trust and confidence, thus reinforcing the 
socialisation trends already working in CFSP. Thus, the existing Treaties could be used for 
introducing reforms and innovations.  

From a Commission point of view constitutes the absence of a Foreign Minister would be a 
clear advantage anyway; the intended nomination of the High Representative for the post 
would not represent the optimal solution, as he could regard his new office as a “High Repre-
sentative Plus”. In this regard no solution would be better for the Commission than the one 
planned (for the time being). The Commission should have insisted on a person neither com-
mitted to the Council nor to itself before taking the office of a Foreign Minister.  

6. International Crises: Institutional Learning is Paramount 

International Crises like that on Iraq 2003/2004 or the Kosovo in 1998/1999, represent situa-
tions where governance in CFSP is put under stress, and where the formal and informal pro-
cedures of decision-making have to prove their efficiency and effectiveness. Unlike many ob-
servers who regard the Iraq crisis as a proof of failure of CFSP, the identification of the de-
scribed trends allows us to look beyond single events and assess the impact of the crisis in a 
longer-term perspective. In this view, it is essential to focus on the learning effects taking 
place within CFSP. Similar to the case of Yugoslavia where in the early 1990s a lack of co-
herence and effectiveness became obvious in EPC/CFSP, it is important to draw the lessons. 
Thus, premature media commentaries on failure of a CFSO should not be taken seriously, but 
a longer-term strategy should be developed as a roadmap for CFSP over 5 years, with con-
crete steps and missions. Similar to the European Security Strategy (ESS), an EU foreign pol-
icy strategy (EFPS) would be helpful.  
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