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NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Summary

Deliverable 1/D34 (Updated State of the Art Report) updates the reports on policy areas cov-
ered within Cluster 1 of the NEWGOV consortium which formed the original State of the Art
Report (1/D02). The aim of the report is not an overall description of the academic debate in
the different policy areas and fields of interest as such — some of that might be included — but
rather a reflection of the basic patterns, conditions and tools for decision-making and -
implementation, as well as their dynamic development over the years. Thus, the report tries to
provide a more subtle understanding of the basic problems of EU governance.

The different fields reveal a high heterogenity of concepts and views on new modes of gov-
ernance. In some of them, e.g. Employment Policy, new modes of governance are at the core
of the academic debate, particularly with regard to the Open Method of Coordination (OMC).
In others, like the Common Foreign and Security Policy, there is actually no explicit discus-
sion about new modes of governance, but a highly vivid debate upon insitutional reform and
new forms of flexibility. These lines of argumentation might not correspond to the academic
state in other policy fields, but they try to give an answer to similar problems. Under this per-
spective, it is highly useful and enriching to compare the reports delivered so far.

As a work in progress, the updated state of the art report reflects developments on the basic
scientific problems related to EU governance which are adressed by the Cluster. It will pro-
vide the reader with the background to follow the lines of discussion which have emerged
among cluster participants.

Project 1 has concentrated on the Common Foreign and Security Policy as well as fiscal, edu-
cational, environmental, social, economic and cohesion policy. It also encompasses an analy-
sis of the Open Method of Coordination in the area of European Employment Strategy and
Pensions. The second project has covered the European Information Society Policy and Re-
search Policy, while project 3 treats processes of Constitutionalisation under the perspective
of Treaty reform negotiations, the effectiveness of arguing and deliberation within the Con-
vention. Project 4 analyses the debate on democracy and new modes of governance, sketching
the debate upon traditional and alternative models of democratic rule, and the different ex-
pressions of new modes of governance, like soft law, auto-regulation, and delegation of deci-
sion-making powers.
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l. The Common Foreign and Security Policy®

1.1 The Nature of CFSP: From Intergovernmentalism to Transgovernmentalism

Literature on European foreign policy has become a booming industry particularly since the
1990s (White 2004; Zielonka 1998, Nuttall 2000; Hill and Smith 2000; Regelsberger,
Schoutheete and Wessels 1998) A growing number of contributions describe, analyse and as-
sess the EU’s foreign policy system, its interplay with the external environment and the con-
ceptual framing of the Union’s international role, focussing to a large extent — albeit not ex-
clusively — on the Common Foreign and Security Policy (CFSP). In this growing corpus of
literature, is still rather difficult to find a consensus about how a European foreign policy can
be defined, and which the shaping factors are. Theoretical and - even more - methodological
questions are simply eluded in a great deal of CFSP-related contributions, while among the
theoretically inspired literature there is no clear line visible about the very fundamentals of
EU foreign policy. Different theoretical and conceptual approaches compete for explanatory
hegemony; different research communities are engaged and apply their analytical tools: inte-
gration researchers tend to regard CFSP as the follow up to EPC and as a ramification of the
European unification process, while experts of international relations adopt a more agnostic
view on the integration process, regarding CFSP rather as a set of rules and principles, a re-
gime of foreign policy cooperation, or even less - as a framework for organising diplomatic
contacts.

Within the conceptual debate on the EU foreign policy, White (2004: 16ff.) distinguishes be-
tween an actor-based approach and a structure-based approach. While the first focuses to a
high extent on outcome, the latter is more concerned with institutional set up and decision-
making processes. Both approaches prioritise different methodological perspectives, levels of
analysis and empirical fields of investigation. Different offers have so far been made to link
both structures and agents, but so far no satisfactory solution has been found.

Furthermore, the debate and the discussion run across analytical perspectives; among the ad-
herents of the “actor-based approach”, it is contested if the EU represents an international ac-
tor at all, or if it merely reflects a “presence” on the international stage.

A state-centric perspective, followed by neorealists, intergovernmentalists, but also liberal
institutionalists, would regard the Union’s foreign policy as a special form of international
relations, although organised in a dense and organisationally sophisticated manner. An oppo-
site stream of thought would sustain that “(w)hatever ‘European foreign policy’ might mean,
it cannot easily be contained within a state-centric analysis with relatively clear boundaries
between internal and external policy environments” (White 2004: 11).

The juxtaposition between intergovernmentalism and supranationalism is rejected by a grow-
ing number of scholars, giving way to a conceptualisation of CFSP as a European form of
governance in foreign policy: “EFP (European Foreign Policy, U.D.) as a system of foreign
policymaking is a collective enterprise through which national actors conduct partly common,
partly separate international actions” (Ginsberg 2001: 32). The notion of ‘Europeanisation’ is
increasingly defined as a bridge linking different levels of analysis:” [...] Europeanisation
should also mean that the European political system is the unit of analysis rather than either
the European level or national systems” (White 2004: 20). This use of the notion is however,
rather peculiar and causes a number of problems as Europeanisation regularly refers to the
impact of the EU on the national systems of policy-making. In CFSP conditions are so differ-
ent from EC legislation that the concept of Europeanisation (Tonra 1996; Aggestham 2003)

L This chapter has been delivered by Udo Diedrichs.
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becomes difficult to apply. There is no clear reference system in terms of legal oblications and
commitments which member states would have to obey, so that the fit or misfit is nearly im-
possible to define; Europeanisation defined as a synonym of Brusselisation, i.e. the develop-
ment of a coordination reflex and the increasing use of common practises, mutual information
and exchange of views among national diplomats and policy-makers, and of a convergence of
views, ideas and values, does not exactly correspond to a top down perspective, but also in-
cludes a focus on horizontal inter-state activities emerging at the national level.

In Roy Ginsberg's words, the system of EU foreign policy making is described as a “‘multi-
level” and mixed actor in character” (Ginsberg 2001: 33), or as a “multilevel diplomacy” (Hill
1998: 43) which can be viewed in different perspectives “as an equal and balanced system of
mixed jurisdictions, national and EU, as a mishmash of confusing and conflicting compe-
tences, or as a system in evolution toward ‘a’ European foreign policy” (Ginsberg 2001: 33).

1.2 CFSP as a particular focus of research

Like European foreign policy in general, academic research on CFSP has undergone a process
of dramatic expansion and differentiation during the last years, which however, has only
slightly affected the formal rules of decision-making. In recent years, research on CFSP is in
particular concerned with the following issues:

- the degree of Europeanisation of CFSP and its embedment in the process of institutionali-
sation and constitutionalisation of the EU; (Diedrichs 1996: 256ff.; Ifestos 1987); the in-
stitutional structure of CFSP, its consistency, efficiency, and democratic legitimacy; the
impact of the Constitutional Treaty on CFSP represents in this respect a prominent issue.

- scope and substance of CFSP, with a view on political, economic, and military questions,
the definition of crisis management and the nature of the Union as an "alliance’ (Regels-
berger 2004: 14ff.); the evolution of ESDP marks a process whereby military tasks have
been taken over and will acquire an increasing importance (Howorth 2001; Jopp 2000;
2001; Algieri 2001);

- the role of the EU in the world and the definition of this role by concepts and models, e.g.
as a ‘civilian power' or a 'normative power' (Duchéne 1973; Kohnstamm/Hager 1973,
Maull 1997; 2000; 2002; Whitman 2002; Wagner/Hellmann 2003).

- the evolution of the European Security and Defence Policy (ESDP) as a particular and
partially overlapping set of institutions, instruments and ideas which is officially described
as an integral part of CFSP, but requires peculiar approaches and perspectives.

Many authors regard CFSP as well beyond classical intergovernmentalist patterns of decision-
making, heading toward a “transgovernmental” mode of governance which could be de-
scribed as a way of decision-making marked by regular and familiar contacts among the gov-
ernmental actors of CFSP, based upon a coordination reflex and a high degree of trust which
has been built up among them over the years (Schmalz 2004). CFSP is increasingly seen as
shaped by processes of “Europeanisation” (White 2004: 20f.; Ginsberg 2001: 37ff), “Brus-
selisation” (White 2004: 21; Regelsberger and Wessels 2003; Allen 1998) or “institutionalisa-
tion” (M.E. Smith 2004: 17ff.) of actors that have traditionally not belonged to the framework
of the EU. Still, these developments have not produced a European supranational authority in
security and defence matters, but were built on the institutional logics of cooperation which
had started with the European Political Cooperation (EPC) (Schoutheete 1986; Pijpers, Re-
gelsberger and Wessels 1988; Nuttall 1990), following basically the lines of ‘a path-
dependency’. It is thus not to be expected that substantial communitarian elements will be
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rooted in CFSP for the years to come, but more than classical intergovernmental cooperation
has grown over the years as the dominant pattern of interaction (Howorth 2001).

However, in CFSP there is so far no broader explicit academic debate about "new" modes of
governance, or about innovative elements in decision-making — except the introduction of
flexibility as a third way offering a way out of the impasse created by the potentially paralys-
ing effect of unanimity and the impossibility of introducing qualified majority voting (Die-
drichs and Jopp, 2003). Instead, the two-level character of CFSP has been further developed.
While EPC in the 1970s and 1980s was mainly dominated by the national level, leaving a
rather parsimonious set of actors in Brussels or the capital of the Presidency (Nuttall 2000), it
has well evolved into a differentiated structure consisting of the GS Council, the PSC as a
permanent body, the EUMC, the High Representative, and the different CFSP-related services
of the Commission and the European Parliament (Regelsberger 1999; Brandeck-Bocquet
1999; Howorth 2001), in order to underline the fact that it is not equivalent of supranational
integration, but also to stress the increasing strengthening the European level.

Still, there is a widespread view in the EU that the institutional, political and military possi-
bilities for shaping CFSP have so far not been fully exploited. Since the coming into force of
the Treaty of Maastricht, reform is high on the academic agenda of CFSP. There has been a
constant and intensive discussion about the need to render the CFSP institutional framework
more effective, efficient and transparent. This debate can be regarded as part of the overall
finalité debate regarding the European Union as a whole.Christopher Hill's famous diagnosis
of a "capability expectations gap™ (Hill 1993) belongs to the most frequent quotes in CFSP
literature. There is a consensus within the research community that the institutional landscape
still requires more clarity and rationalisation, making it necessary to avoid an “institutional
overstretch” (Howorth 2001: 786; Jopp, Reckmann and Regelsberger 2002) and to render the
existing set-up more coherent and consistent. Key issues to be settled concern the relationship
between General Affairs Council, COPS and COREPER, the role and functions of the High
Representative, the involvement of the Commission and the Parliament (Howorth 2001:
774ff.), but also decision-making procedures, in particular under the perspective of coherence,
efficiency, effectiveness and democratic accountability (Jopp, Reckmann and Regelsberger
2002).

As long as unanimity prevails in decision-making, it would be difficult to make it work effi-
ciently, in particular in view of enlargement. Flexible modes of governance seem to provide
an answer to this problem, as they would allow a group of countries to move ahead without
waiting for the rest of the member states (Missiroli 2000; 2002), but their inclusion into the
Treaties had been blocked at the negotiations on the Treaty of Nice due to the resistance by
some member countries (Diedrichs and Jopp 2003). On the other hand, flexibility within the
Treaty could be a measure to prevent some EU countries from more closely cooperating out-
side the legal framework of the Union, totally out of reach for the other members. Against this
background, it is of high interest to assess the recent reforms agreed upon in the context of the
debate on the future of Europe.

Flexibility was intensively discussed during the Nice Treaty negotiations, and became a
prominent issue at the debates in the European Convention and the subsequent IGC.

The Convention has triggered off a fresh dynamics in the debate on flexibility, and the out-
come of the deliberations has been rich in new ideas and proposals (Wessels 2003; Jopp and
Regelsberger 2003). The introduction of enhanced, structured and closer cooperation as well
as the options for differentiation within the defence agency, the implementation of crisis man-
agement operations and in the building of multinational forces was surprising to many ob-
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servers. In the end, the Convention has been regarded as an innovative element in the discus-
sion on CFSP and ESDP, providing a substantial input to the reform debate.

1.3 ESDP and New Modes of Governance: Back to the Future?

The emergence and evolution of the European Security and Defence (ESDP) Policy has at-
tracted considerable attention among of scholars, political actors, and the public in the last
years. It represents a major “institutional innovation” (Stone Sweet, Fligstein and Sandholtz
2001: 18) of the EU system and has been described as “Europe’s military revolution” (Andre-
ani et al. 2001; Deighton 2002: 719), leading to the creation of a new arena for the “govern-
ance of European security” (Webber et al. 2004). Although it would be much too early to
draw final conclusions on the importance and success of ESDP, it has undoubtedly fuelled a
new dynamics into the debate on European security.

With the conclusion of the Constitutional Treaty by the European Council in June 2004, the
development of ESDP has probably reached a new stage that will provide new institutional
‘offers’ to the member states. Although the ratification of the Constitutional Treaty is to be
awaited, there is sufficient reason to assume that it will have a substantial impact on the future
course of ESDP.

Among the key issues addressed by CFSP scholars, is in particular the creation of a foreign
minister of the European Union that has inspired a considerable number of scholars. There is
widespread scepticism among the research community on the feasibility and political viability
of such a post, hinting at possible future coordination problems with the European Council
President and the Commission President, and also questioning the hybrid institutional profile
of the minister; on the one hand, he will be representative of the Council, charged with im-
plementing decisions taken by the foreign ministers of the member states, and on the other he
will act as a Commission member, independent from any pressure or influence from national
governments.

Decision-making in ESDP is generally regarded as little innovative, representing a "hyper-
intergovernmentalist” core within CFSP, in which questions with military or defence implica-
tions will not be amenable to majority decisions. The creation of new institutional structures
in Brussels, nevertheless, might serve as an incentive for the establishment of new decision-
making cultures in the EU, in particular through the interaction of military officers and repre-
sentatives form the defence ministries. The EU Military Staff and the EU Military Council
thus could become according to some scholars, the nucleus of an institutionalised military
identity of the EU.
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1. Fiscal Policy®

1.1 The emergence of a mixed set of rules and procedures

Since the coming into force of the Economic and Monetary Union, the legal and institutional
setup of fiscal policy in the European Union has attracted a high and still growing degree of
academic and political interest (Begg and Schelkle 2005; Konow 2002; Sutter 1999). It is in
particular the Stability and Growth Pact with its peculiar combination of political commit-
ments and legally binding acts, including preventive and dissuasive elements, that has ab-
sorbed a considerable amount of EU-wide research. The "legal constitution” and the "living
constitution” (Olson 2000) of EU fiscal policy, based upon primary and secondary law ele-
ments, hard and soft coordination, formal and informal procedures, represent a unique mix-
ture of formal and informal provisions whose analysis, assessment and evaluation has become
a core activity of EU-related policy research (Begg and Schelkle 2005).

However, there is disagreement as to what fiscal policy coordination de facto describes.
Coeure and Pisany-Ferry distinguish between “fiscal discipline” and “fiscal coordination”,
regarding the first as defined by the excessive deficit procedure (EDP), while the latter is or-
ganised mainly through the Broad Economic Policy Guidelines (Coeure and Pisany-Ferry
2003: 2ff.). Other authors define fiscal policy coordination as the process defined both by the
EDP and the SGP.

An important feature of EU fiscal policy regularly targeted by the academic community con-
sists in its embedment into a broader set of policy objectives located in the context of eco-
nomic and monetary union, for which it should serve as a stabilising factor (Dyson 2000).
Fiscal policy thus finds itself placed between the highly centralised area of monetary policy
and the soft economic policy coordination - which also include a fiscal policy dimension:
“These arrangements constitute a potentially contradictory mix insofar as the soft co-
ordination procedures under the BEPGs can be flexibly interpreted and do not contain en-
forcement mechanisms, whereas even soft law elements of the excessive deficit procedure [...]
constitute a legally enforceable process in which discretion is curtailed” (Begg and Schelkle
2005: 1047-48). Research on economic and fiscal policy coordination in the EU has regularly
hinted at this mix and its virtually contradictory nature (Eichengreen 2004; Louis 2004; Buti
et al. 2004; Hodson and Maher 2004).

Already the emergence of fiscal policy coordination in the broader context of the EMU has
been a prominent area of investigation, focusing on the driving forces and prevailing interests
(Heipertz and Verdun 2004; Dyson 2000; 2002, Konow 2002: 36ff.; Verdun and Christiansen
2000: 168f.). Institutional analyses stress the ideational convergence among member states,
epistemic communities and public discourse (Dyson 2000; de la Porte et al. 2001), while other
contributions stress national championship and negotiating power as well as intergovernmen-
tal bargaining (Moravscik 1999). The German model often represents a point of reference
(Harrop 1998: 11). As Heipertz and Verdun point out, the contingency of the historical gene-
sis of the SGP hints at the possibility of changing circumstances which may lead to the re-
definition of national policy preferences (Heipertz and Verdun 2004). The current crisis and
adjustment of the SGP might be a telling example for this assumption.

In a functional perspective, various explanatory approaches are used for explaining and justi-
fying the existence of the SGP as a core element of fiscal policy coordination; it should serve
to avoid negative external effects of expansive fiscal policy carried out by some member
states, and at the same time it was designed to limit the national inclination towards incurring

2 This chapter has been delivered by Udo Diedrichs.
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debt through a set of incentives (Konow 1999: 39; Forder 1998: 38ff.). It was intended to
counter external shocks, negative spill-overs and national inclinations for bail-out strategies
once monetary policy has been centralised under the authority of the European Central Bank.
However, the asymmetric construction of governance in Economic and Monetary Union,
characterised by the highly centralised monetary policy on the one hand, and a rather weak set
of rules for coordinating macroeconomic policy, has been widely regarded as an argument in
favour of further strengthening fiscal policy coordination through the Stability and Growth
Pact (Sutter 1999: 40). At the same time, the need for inter-policy coordination through a con-
sistent mix of economic and monetary instruments is called for: "The need for coordination of
national fiscal policies and euro-zone monetary policy arises from the need for a clearly de-
fined aggregate policy stance and the potential costs of uncertainty regarding the direction of
the policy mix in Euroland if such stance is not defined (Collignon, 2001: 25; Jacquet and
Pisani-Ferry, 2001).

However, the precise composition and profile of such a policy mix remains a contested issue.
The adherents of "monetary dominance"” compete with the advocates of a "fiscal dominance”
approach in deciding which policy should become instrumental to the other (Sutter 1999:
40f). In the political debate, the idea of a "gouvernement économique” (Verdun and
Christiansen 2000: 168) carried a specific set of implications for fiscal policy which stood in
tension with the idea of an independent monetary policy carried out by a technocratic ECB
which would act as the key player in EMU. In a broader sense, these issues are seen as also
related to more fundamental reflections on the legitimacy and accountability of EMU and fis-
cal policy in particular, an issue which is stressed especially by political scientists and soci-
ologists (Hodson and Maher 2002; Verdun and Christiansen 2000; GOVECOR Final Report
2004). Hodson and Maher distinguish between two sets of relevant factors which are being
discussed: common values (particularly with respect to inflation preferences), and the inde-
pendence of the ECB. Both issues bear important implications for the coordination of national
policies as they assume specific conditions for national autonomy in budgetary spending and
fiscal discipline. Verdun and Christiansen regard the legitimacy of the EMU as a whole as
comparatively frail and weak (Verdun and Christiansen 2000), as it is lacking the require-
ments of democratic accountability, while the technocratic legitimacy so far predominant in
the ECB model is not regarded as sufficient (Hodson and Maher 2002). Meyer (2004) identi-
fies some major gaps in creating a European public space for discussing and debating eco-
nomic governance.

1.2 Governance in Fiscal Policy: Competencies, Rules and Performance

In more detail, the discussion of the institutional and procedural architecture of fiscal policy
focuses on three different dimensions:

- the distribution of competencies and institutional architecture;
- the functioning of the specific set of rules and procedural provisions for fiscal policy;
- the output performance of fiscal policy coordination, in particular of the SGP.

The issue of competences is regarded as particularly crucial: “In what may seem at first
glance like an important deviation from the theoretical model of fiscal federalism, which as-
signs the central level of government the responsibility for stabilisation, the model of fiscal
policy coordination adopted in Maastricht tends to leave the responsibility for stabilisation
policies prevalently up to the single member states and merely asserts the need for coordina-
tion of fiscal policies at the European level* (Majocchi 2003: 31). As macroeconomic stabili-
sation in federations corresponds to the authority of the central government, not the subna-
tional units, an asymmetry is identified which could cause serious difficulties (Hodson and
Maher 2002), raising the question whether the EU should head towards the creation of a "fis-
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cal federation” (Fatds 1998). Although that option is widely regarded with scepticism, the
need to solve a complex and multi-levelled coordination problem is regularly underlined:
"Stabilisation policy in Euroland gives rise to a twodimensional assignment problem. One is
related to the fact that the European Central Bank targets union-wide aggregates, but there is
no fiscal authority that determines the aggregate fiscal policy stance in relation to monetary
policy. When fiscal authorities fail to internalise the area-wide effects of their policies, coor-
dination failure is the result” (Collignon 2001: 24). Thus, the need for coordination between
different actors in various policy areas adds up to the intra-policy coordination efforts among
the member states: "In a highly integrated economic area like the EU, policy cooperation is
likely to be of crucial importance because of the various interactions, spillovers and external-
ities from national macroeconomic policies and the complicated design and transmission of
the common monetary policy of the ECB" (van Aarle et al. 2002: 230). Rational choice ap-
proaches have tried to identify the outcome of the 'cooperation game' among the member
states and the ECB in fiscal and monetary policy, under conditions of full, partial or non-
cooperation (van Aarle et al 2002: 230ff.), linking up to broader contributions on coalition-
formation, voting power and veto players. In this complex interplay, the asymmetry arising
from the different policy requirements is accompanied by an ambiguity resulting from differ-
ent political audiences: "[...] there is an inherent tension in achieving a balance between
credibility (with its audience of the markets) and legitimacy (with its audience of the general
public) of the economic and monetary policy-mix, where credibility and legitimacy are con-
ceptually distinct but causally related” (Hodson and Maher 2002: 392).

A second important aspect of research on fiscal policy in the EU concerns the rules of coordi-
nation with regard to their efficiency as well as the feasibility of the procedures the applica-
tion of fiscal policy instruments. It has been pointed out that the “hard” dimension of fiscal
policy coordination is rather a mixture of two elements: both a pecuniary charge, thus a mate-
rial component, and a “loss of reputation” (de Haan et al. 2003), which, however, may affect
larger countries in different ways from smaller ones. Interestingly, the research community
has tried to identify factors which may influence the application of sanctions against member
states; besides a small-big country divide, the sheer number of countries facing the perspec-
tive of being sanctioned, is a crucial factor; once some countries run the risk of violating the
excessive deficit rules, they may become more inclined to accept a 'softer' interpretation of the
rules, which could lead to a contagion effect (de Haan et al. 2003). The more countries are
concerned by these effects, the more difficult could it become to enforce obedience, as “loss
of reputation for all is loss of reputation for no one” (Buti and Pench 2005).

Furthermore, the asymmetry resulting from national adjustments to economic cycles is par-
ticularly being identified as a major factor of weakness in EU fiscal policy coordination, bear-
ing the risk of generally too optimistic forecasts by governments and insufficient restraints in
times of economic upswing (Mayes and Virén 2004). The theory of political business cycles
tries to interpret government action as intentionally targeted at serving a range of partisan or
opportunistic objectives, e.g. re-election or ideological purposes (Sutter 1999: 56ff.).

Another important factor lies in domestic institutional structures which may be appropriate or
rather conter-productive for supporting the rules of the SGP (Hallerberg and von Hagen
1999). It is the domestic level of bindingness which accounts for the success of fiscal policy
coordination; those countries facing delegation problems suffer from a structural disadvantage
(von Hagen 1998). However, it cannot be denied that in many EU countries impressive insti-
tutional changes have been introduced with the establishment of the SGP, trying to strengthen
discipline in taking fiscal policy decisions at different levels of governance, albeit with diver-
gent degrees of success. Ever since the creation of the SGP, institutional change on the do-
mestic level has become a prominent area of investigation, but research on this field was par-
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tially misled by the early success of the SGP, drawing rather premature conclusions on the
reliability of national compliance with the SGP (see some of the contributions in Dyson
2002).

A growing number of scientific contributions have focused on the impact of EU fiscal policy
coordination on the national arenas (Louis and Komninos 2003). Here, it is observed that the
acceptance and reputation of the SGP in most countries changed significantly with the eco-
nomic situation deteriorating in the wake of late 2001 and 2002 (Linsenmann 2003; Chauvel
et al. 2003; Mak 2003). The national debates on the SGP reveal a number of references to the
situation in other countries; so, in Germany, in the first half of 2001, analysts hinted at the
budgetary situation in Italy, France, Portugal, and Ireland, trying to defend the SGP principles
against any attempt to water them down (Linsenmann 2003: 136). This attitude came to an
end when the country itself turned into a sinner, and the discussion about the SGP became
more critical and controversial. In general, the debate about fiscal policy in the EU varied
highly across different countries, allowing only cautious assumptions on the existence of a
European discourse on these matters. While media attention was comparatively high in those
countries that revealed a 'deviant' fiscal policy behaviour, the emergence of a European-wide
discourse has been regarded as still hampered by divergent mechanisms of public perception,
filtering peer pressure through the lenses of national media systems (Meyer 2004), although
the degree of Europeanization has been higher in fiscal policy than e.g. in employment policy
(Meyer 2005).

The third important aspect dealt with by current research on fiscal policy coordination regards
the policy performance in this field of governance. Here, it is stressed by some authors that
results from the stability and growth pact have to be viewed in a differentiated manner, as na-
tional level outcomes have been quite heterogeneous (Buti and Pench 2005); some authors
recognise that the SGP has indeed helped to establish a "stability culture™ (Sapir et al. 2004),
while on the other side, a “loss of credibility” generated in particular by an “amputation of the
dissuasive arm of the pact” as a result of the suspension of the excessive deficit procedure in
the cases of France and Germany has been observed (Buti and Pench 2005: 1026). Thus, rule
application in this field of coordination has been viewed as rather frail and inconsistent. A
broad range of contributions has been devoted to these weaknesses and failures, addressing
the presumed crisis of the SGP.

1.3 The Debate on the Crisis of the Stability and Growth Pact: Reform or
Replacement?

The debate on the stability and growth pact is marked by the strong perception of a crisis in
the SGP and includes numerous proposals for reform or replacement stemming from aca-
demic as well as political actors (Annett, Decressin and Deppler 2005; Hishow 2005; Euro-
pean Commission 2004).

Key criticism targets the frail analytical basis, the excessive focus on the short term perspec-
tives, wrong incentives, an insufficient concern for the quality of spending, the lack of differ-
entiation by setting the same target for all, and the failing implementation, particularly in im-
posing sanctions (Coeure and Pisani-Ferry 2003: 4ff.). In institutional and procedural terms,
the deficiencies of the SGP have been regarded as serious drawbacks: "The present arrange-
ments are a bricolage of odds and ends; they do not ensure a coherent and sustainable optimal
policy mix" (Collignon, 2001: 25).

From the very start already, a part of the economic community had attacked the SGP due to a
perceived lack of consistency and frail rules (Eichengreen and Wyplosz, 1998). "Hence, in the
last resort fiscal policy in Euroland is still guided by the principle ‘chacun pour soi' and not by
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‘common concern’ as postulated by the Treaty. Although coordination failure in fiscal policy
is of the strong form, the simple exchange of information is not sufficient to move to Pareto-
improved policy mix equilibria — and certainly not to ensure optimal welfare states. What is
missing is binding agreements on the aggregate fiscal policy stance. [...] this fallacy is due to
the institutional set-up of legitimating policy choices in Europe” (Collignon, 2001: 22). Other
scholars arrive at slightly more positive conclusions, hinting at the partially successful per-
formance of the SGP: "The widespread perception of a grave, possibly terminal, crisis of the
Pact linked to the breakdown of its enforcement mechanism obscures a more mixed picture
emerging from the actual fiscal behaviour induced by its rules” (Buti and Pench, 2005: 1026).
In a mixed balance, the SGP is regarded to have led to cyclical stabilisation, while failing to
tackle the problem of the national deficit bias in fiscal policy: "In sum, an early assessment of
the performance of the Pact indicates that it has delivered a satisfactory degree of fiscal stabi-
lisation, but it has not lived up to its promise to strengthen fiscal discipline™ (Buti and Pench,
2005: 1026). Thus, Coeure and Pisani-Ferry arrive at the conclusion: “The question is thus not
whether we need a SGP, but whether the design of the current one provides the appropriate
incentives to national governments, while achieving the right mix between short-term flexibil-
ity and long-term constraint” (Coeure and Pisani-Ferry 2003: 4). The balance between long-
term fiscal stability and short-term flexibility in fiscal policy appears as a core problem
(Fatas, von Hagen, Hughes Hallot, Strauch and Sibert 2003), while the lack of fiscal dic-
sipline among the member states and the blunt instruments to enforce obedience has radically
changed the appreciation among the expert community.

When it comes to concrete reform proposals, several schools of thought can be identified: the
first approach sticks to the pact which is regarded as basically sensible and feasible; the prob-
lems are with the member states, who should solve their budgetary difficulties. A second ap-
proach is the radical opposite, i.e. the plea for abolishing the SGP, due to the unsolvable in-
ternal difficulties; a third set of proposals pleas in favour of reforming the SGP, in particular
by sticking to the objectives, but modifying the rules, and a last strategy would consist in a
pragmatic muddling through, changing not the rules, but their interpretations, and to smoothly
adjust to the needs of daily economic and political needs (Coeure and Pisani-Ferry 2003: 7ff.).

Apart from those contributions that suggest a modification of fiscal policy coordination and
the SGP in particular, there is a group of researchers advocating a total break-up of the SGP
(Enderlein 2004). The death of the pact has become a regular subject of political and scientific
debate: "Therefore, new forms of democratic legitimacy are needed that intergovernmental
coordination cannot produce™ (Collignon, 2001: 30), e.g. by strengthening the role of EU in-
stitutions (in particular the Commission, the EP and the Council), by more neatly separating
the national and European competencies and by differentiating between different levels of
budgetary decision-making, with the effect of creating a democratic dialogue about policy ob-
jectives in a multi-level context (Collignon, 2001: 30ff.) A divergent approach is followed by
Enderlein who pleas for totally abandoning the SGP as a whole and strengthening instead
softer forms of coordination, e.g. in the framework of the Broad Economic Policy Guidelines
(Enderlein 2004).

The reform of the SGP in late March 2005 has triggered off rather heterogeneous reactions in
the press coverage of the core EU member states. While in Germany the leading newspapers
see the reform with a highly critical eye, in France the reaction seems to be more relaxed.
Economic experts quoted in the German FAZ declared that the SGP is de facto dead, giving
way to a "jog trot" in fiscal policy® and charging future generations with additional burdens,

3 FAZ, 22.03.2005, "Okonomen sehen Freibrief fiir Schlendrian™; FAZ, 22.03.2005 "Der Pakt ist am Ende";
FAZ, 22.03.2005 "Sorge um Generationsgerechtigkeit".
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and even the centre-left Frankfurter Rundschau - while in principle not as harsh against the
modifications introduced to the SGP — identifies a "regression in the integration process”, and
a bad example given by Germany to other EU countries.* As a general pattern of interpreta-
tion in German and British newspapers, the SGP is seen as a "paper tiger" (Financial Times)
that has "lost its teeth” (Financial Times, Frankfurter Rundschau), causing a widening of the
credibility gap (Guardian).” In the UK, there was at first sight uneasiness about the decisions
taken by the finance ministers; while the Financial Times regarded it as more difficult for
Britain to join the euro-zone under these conditions, the Guardian argued that in principle the
decisions should be to the taste of the UK, as they stressed the role of the national capitals in
the EMU, weakening Brussels at the expense of increased autonomy for the member states.
French newspapers generally qualify the reform as "assouplissement” (Le Figaro, Le Monde)
or a "relachement” (Figaro) of the SGP, while not being as blunt in rejection as German
newspapers.® Scepticism prevailed in most of the newspapers ranging from the centre-right to
the centre-left, while national differences in interpretation are probably most striking.

11.4 Conclusions: Hard Coordination - A Contradictio in Adiecto?

Fiscal policy represents a highly attractive case for the analysis of EU governance, as the pro-
visions of the stability and growth pact have come under considerable pressure in the last
years, leading to a debate about reforms or even replacement of the existing mechanism (An-
nett, Decressin and Deppler 2005; Hishow 2005). So far, the imposition of sanctions has been
avoided by the Council, although a number of member states have maintained an excessive
deficit over several years; the dog barked, but it did not bite (Heipertz and VVerdun 2004).

The core of the problem seems to lie in the institutional design of fiscal policy coordination:
“There are good reasons to believe that the issue of whether or not to allow for fiscal stabilisa-
tion in EMU is not an issue of technical effectiveness, but rather an issue of political feasibil-
ity The question is, how to achieve domestically stabilizing fiscal policies without creating a
collective action problem based on free-riding deficit-spending by member countries’ gov-
ernments. This question is of an institutional nature [...]” (Enderlein 2005: 1042).

The recent reform of the stability pact agreed by the finance ministers seems to hint at a softer
version of the SGP, leaving more room for manoeuvre to the member states. Apparently, a
model of hard coordination within the EU seems to have failed, at least in a strict interpreta-
tion of the rules. This could lead to the provoking question about the compatibility of coordi-
nation as a mode of governance and hard sanctions as a way for assuring compliance by
member states.

The example of fiscal policy is telling in several ways: It can be seen as a case where the lo-
gics which dominated the emergence of a particular mode of governance — in this case the
mode of ‘hard coordination’ particularly represented by the stability and growth pact — un-
derwent substantial changes in the following years and led to a dramatic crisis: “The SGP
now looks like a classic example of how an institution can miss its target, generate unintended
consequences, and even result in negative consequences for its initial sponsor” (Enderlein
2005: 1046). This raises questions about the durability of policy ideas, ideational convergence
and the power of norms. Much still has to be delivered on these issues.

4 See Frankfurter Rundschau, 22. 03.2005 "Pakt ohne Zahne".

®  See also Financial Times, 22.03.2005, "Eurozone The Lex Column". Guardian, 22.03.2005 "How to widen
the credibility gap: Notebook Pact is a bigger turkey than the original one".

Le Figaro, 22. 03.2005 "L'Europe, I'ennemie de I'Europe"; "Déficit: Paris et Berlin imposent un relachement
de la discipline”; Le Monde 22.03.2005, "Berlin et Paris imposent un assouplissement du pacte de stabilité et
de croissance".
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It also highlights the methodological problems of defining short-term and long-term institu-
tional effects of certain modes of governance, and of assessing the degree of compliance and
deviation in fulfilling commonly agreed criteria.

Also, the example of fiscal policy coordination highlights the need for looking beyond the
neat lines of a single policy, opening the perspective for addressing a mix of different, but in-
ter-linked and mutually important policy areas. Thus the requirement for coordination is mul-
tiplied: based upon a fragmented legal basis, a mix of policy instruments in different areas has
to be achieved, involving actors at several levels (European, national, subnational). In this
case, asymmetry has been a prominent factor that plays an extremely important role in the re-
search community. The asymmetries of fiscal policy coordination in the context of EMU has
not been solved with the latest reform decisions, they could even gain in importance and lead
to fresh pressure upon the member states.
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1. Education Policy: Latecomer in Coordination’
1.1 The emergence of education policy coordination: latecomer with new
dynamics

Education policy officially became a field of application for the method of coordination with
the decision of the March 2000 European Council in Lisbon, although de facto coordination
in this area had started earlier (Halasz 2003). The emergence of this particular process has
been attributed to different factors, like a neofunctionalist spill-over (Halasz 2003) based
upon the blurring of borderlines between policy fields (in particular economic, structural, em-
ployment and social policy), which made singular isolated measures rather useless, and turned
education into a key element for improving the Union’s efforts for competitiveness and eco-
nomic growth.

So far, actual research identifies a particular role for the European Commission in promoting
a coherent education policy approach, in the establishment of the rolling agenda, and in the
cyclical focus on a defined set of priorities, independent from the special political preferences
of each EU presidency (Hingel 2001: 9). Hingel (2001: 18ff.) distinguishes four factors which
have promoted the establishment of the EU education policy coordination: historical evolu-
tion — in theoretical terms path-dependencies; internationalisation of education — here Hingel
relies very much upon a functionalist and interdependence-theoretical argumentation; prepar-
ing for enlargement; and finally the politicisation of initiatives, as a result of a top dowm ap-
proach designed by the heads of state and government and the education ministers.

The impact of the European and international context on national education policy also repre-
sents a growing field of research; in particular the 'Europeanization’ of national education pol-
icy, as in the field of higher education, plays an ever more important role (de Rudder 2000),
the role of transnational actors in the creation of an "educational governance” (Lawn and Lin-
gard 2002), and the creation of a European area of education (Hackl 2001; Hingel 2001).
However, much research still has to be undertaken, in particular regarding theoretical analysis
on research policy (McLendon 2003). So far, a more profound insight into the limits of over-
whelming pressures for harmonisation of national education structures or policies due to di-
vergencies in national educational institutions, cultures and values has been gained (Tauch
2004; Welsh 2004).

1.2 European governance in education policy under global pressure

Haléasz distinguishes between harmonisation of education systems — which was not intended
in education policy, and harmonisation of education policies — which is actually underway.
These efforts are undertaken inside and outside the formal EU context, in cooperation with
non-member countries. The education ministers meetings in Paris (1998) and Bologna (1999)
has defined the establishment of a “European space for higher education” including 28 coun-
tries and to be reached until 2010 (Tauch 2004: Wéchter 2004). So far, there is numerous and
substantial research on this broader process of education policy coordination, in addition to
the analysis of the EU specific set of institutional and procedural arrangements. The EU itself
is only slowly evolving into a featured field of interest in terms of education policy. In addi-
tion to these processes, it is the OECD-led schedule for international comparative assessment
of education policy results which attracts a growing number of scientific as well as political
contributions. This whole discussion is mainly about the quality of education in an output-
based perspective. Starting from comparing the “results” of national education policy — per-

" This chapter has been delivered by Udo Diedrichs.
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formance by selected groups of students — conclusions are drawn as to the underlying causes
and factors for explaining different levels of success the national contaxt. So far, the public
debate in the member states puts much less emphasis on the issue of governance and on the
method of how to arrive at political decisions within the EU, than on the output and success of
(national) education policy.

Thus, it comes as nor surprise that many academic contributions have to a large extent tried to
feed the Bologna process by proposing measures to implement the recommendations spelled
out by the education ministers (Keeling 2004). Research on education policy stresses the
enormous international pressures and interdependencies which transcend even the larger EU
boundaries. The intensive discussion about the emergence and growing importance of infor-
mation and communication technologies (ICT), coupled with the emergence of a knowledge
economy (Coulby 2001; Chan Kim and Mauborgne, 1999; European Commission, 1997;
Neef, 1998; Roos, 1999; Stewart, 1997), similar to the industrial revolution, seem to require
in particular an “internationalisation of higher education” (Keeling 2004; Teichler 1996, Cal-
lan 2000, Stier 2004).

Another strand of thought has been mainly critical with these developments in education pol-
icy, arguing against a too narrow interpretation of education and its relevance for the field of
economy (McLaughlin 2000; Edwards 2002, N6voa 2002:142; Castells 1998:341). In a simi-
lar fashion, the close link of EU education policy to the Lisbon summit objectives appears as
a flaw and an ideological bias. Again, these disputes are centred on the policy content of edu-
cation, and leave those questions related to the mode of governance at the margin.

Some authors express sceptisicm about a purely European approach in education policy:
“However, although the new ‘space’ as a policy objective has been declared, and follows a
powerful drive towards lifelong learning and a knowledge economy in Europe, it looks
unlikely that it will be delivered within a *europeanization’ process controlled by the Com-
mission and the member states” (Lawn 2001: 1). Instead, it is underlined that the construction
of an EU education policy will be undertaken in a tension between national, European and
global challenges:”The contrast between the cultural strategies of a constructed ‘Europe’,
evolved from earlier national policies, used as a deliberate policy of identity and mission con-
struction, and the globalized space which flows across imagined land and myth with displac-
ing educational discourses and processes, is the point of focus for the problem of *construct-
ing the European Education Space’” (Lawn 2001: 1).
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Table 111.1: The field of forces of the development of community level policy co-
ordination

Union level players

‘ non-education
sector players

education sector
players

national level players

Source: Gabor Halasz, European co-ordination of national education policies from the perspective
of the new member countries, available at: http://www.oki.hu/article.php?kod=english-art-Halasz-
Euro-pean.html, 2003.

So far, efforts are spent to define the peculiar features of the education policy coordination
process in contrast to other cases of OMC, although much still has to be done in this regard
(Hinge 2001; Halasz 2003); it is stressed that education policy is characterised by a rather
conflictive view of reporting needs among the member states; furthermore, observers hint at
the fact that “education misses the highly developed culture of follow-up and policy evalua-
tion characterising the employment sector and some other areas” (Halasz 2003). Potential for
overcoming national borders and authority by developing conceptions of “human learning”
are identified by some authors (Halasz 2003), while others hint at the continuing tension be-
tween international educational benchmarking and national — or subnational — responsibilities
in this policy area.

“The attitude of the actors of the educational sector towards OMC may depend also on the
similarity of the community policy co-ordination techniques with those applied within the na-
tional context. If the regulation techniques of OMC — based on communicative pressures
through measurable indicators and mutual learning through benchmarking — are similar to
those that are applied domestically, the domestic players may feel more familiar with the
community method. They may also think that the OMC method learnt at community level
will help them manage their own national systems” (Halasz 2003).

The creation of networks at different levels and in different composition including universi-
ties, education agencies (at European and national levels), the European Training Foundation;
EURYDICE as a network approach has contributed to the process of Europeanisation of edu-
cation policy (Keeling 2004: 3) for gathering, monitoring, processing and circulating reliable
and readily comparable information on education systems and policies throughout Europe.

Moreover, research on the education sector hints at particular problems of governance, many
of them calling for aproaches that cannot be designed exclusively within national boundaries.
The changing relationship between the education system and the labour market is regarded as
a plea for new regulatory tools that differ from those applied in hermetic systems. The appli-
cation of OMC is widely regarded, not only as a question of how far the Europeanisation of
national education policies should go, but also as affecting national education systems. The
fact that "OMC is designed not only to deliver new policy outcomes but also to act as a proc-
ess for improving policy formation™ (Hodson and Maher, 2001) can be regarded as an impor-
tant contribution to the discussion about new policy instruments.
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\V2 Monetary Policy®

V.1 Introduction

The introduction of a common currency and the transfer of responsibility for monetary policy
to a supranational level constitute, as authors in the field agree, a ‘remarkeable leap forward
for integration’ (Verdun 2004: 85). Accordingly, this part of EU research has attracted a high
degree of interest both among academics and practitioners since the early 1970s.

European Monetary Union is, from the point of view of academic disciplines, a field of high
relevance for economists, lawyers, and political scientists (de Grauwe 2005, Louis/Komninos
2003; Meyer/Linsenmann/Wessels 2006 forthcoming; Torres 2003; Dyson 2002). Necessar-
ily, the different disciplines focus on different aspects, or explore one aspect from differing
angles. This report attempts an overview on the most prominent features of European Mone-
tary Union and the main theoretical debates which have evolved around them in the three
fields.

V.2 Key features of Monetary Union and ongoing debates

v.2.1 Overriding aim of the ECB: Price level stability

The definition of the ECB’s aim is an deeply economic issue and has been the subject of vivid
discussion among economists (Gaspar/Smets 2000; Smets 2000; Svennson 1999). Contrary to
a model which assigns a more extensive objective to central bank policy-making (sometimes
referred to as the “anglo-french model’ of central banking), the ECB is explicitly charged with
the primary aim of price level stability. This is often described as legacy of the german
Bundesbank policy (hence also attributed ‘german model’). The ‘support [of] the general eco-
nomic policies in the Community’ is only admissible ‘without prejudice to the objective of
price stability” (Art. 105 TEC). A number of authors have criticised the ECB’s stance to limit
its agenda to this narrow goal and argued that the wording of the Maastricht treaty leaves
room for a broader support of economic policies in the Community (de Grauwe 2005: 207).
The conduct of such an actively supportive policy is, for example, attributed to the US Fed-
eral Reserve.

Concerning the way towards achieving price level stability, two different debates can be dis-
tinguished:

On the one hand, there is a controversy which strategy is best suited to achieve the price level
stability goal. While some authors favour a direct inflation targeting approach, others promote
the role of money supply. In May 2003, the ECB announced a revision of its monetary policy
strategy (ECB 2003a; 2003b) which was, up to then, formed by a compromise between the
two paradigms: the so-called “two pillar strategy’ comprised economic factors as well as indi-
cators for money supply (e.g. M3), the focus being, however, on the money supply. The strat-
egy revision’s result was interpreted by most authors as a turning back towards equally con-
sidering both the ‘monetary pillar’ and the ‘economic pillar’: money was no longer explicitly
assigned a ‘prominent role’ (ECB 2003a; Belke et al. 2003, 2004, de Grauwe 2005). Albeit
the changes implemented by this revision and during the preceding years were relatively
small (Fendel/Frenkel 2006:108), the monetary pillar has lost much support among scientists
because, as Gerlach (2004: 392) puts it, ‘observers have failed to detect any relationship be-
tween the growth rate of M3 and interest rate decisions taken by the Governing Council of the
Eurosystem’.

8 This Chapter has been delivered by Udo Diedrichs and Tobias Kunstein.
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On the other hand, it is equally controversial among academics how to best implement either
of these alternative monetary strategies.

A vast amount of literature in the field has focused on monetary policy rules as described by
Taylor (1993). Particularly, these works investigate the dichotomy between rule-based and
discretionary policy decisions (see, for example, Barro/Gordon 1983). Both approaches have
advantages: while the former enhances transparency and reliability, the latter allows for flexi-
bility. There has been much discussion on which approach is theoretically better suited for EU
Monetary Policy. Furthermore, it is one of the most prominent questions of research for
economists in this domain to determine whether the ECB relies — at least in part — on a stable
policy rule (Fendel/Frenkel 2006:109) in its decision-making process.

Whatever the different viewpoints on theoretical models and strategies, most authors agree
that the ECB was successful in terms of ensuring price level stability for the eurozone since
1999. (Verdun 2004: 98; Baldwin/Wyplosz 2004: 375).

1vV.2.2 The central bank enjoys a high degree of independence in pursuing its goal

Independence, accountability and legitimacy are issues of high interest for political science.
As the world’s “probably [...] most independent central bank’ (Baldwin/Wyplosz 2004: 372),
the ECB has been accused of lacking transparency by some authors. Compared to other cen-
tral banks, it is true that the ECB acts less transparent by not revealing any minutes of the
meetings of its decision-making committees, or information on individual instead of collec-
tive voting behaviour.

The central bank’s high independence has sometimes been alleged of violating the democratic
principle of accountability. However, this stance has lost prominence during the last years for
several reasons: some authors have highlighted that ECB independence is only instrumental
(how to attain the goal), whereas the goal definition itself remains outside the ECSB’s respon-
sibility (Eijffinger/Hoeberichts 2000:1). Others see the annual reporting obligations to the
European Parliament and diverse periodical publications (voluntary in part) as sufficient to
retain democratic legitimacy. Still, a number of political scientists reject the concept of central
bank autonomy as arcane and undemocratic.

The opposite view — more influenced by economic thought — claims that by limiting ECB in-
dependence, effectiveness of monetary policy would be restrained. It is the more or less pre-
vailing opinion among economists that the ECB can only accomplish price level stability be-
cause of its isolation from political influence: otherwise, governments might, for instance,
succumb to the temptation of monetarising public dept.

This controversy has gained a new dynamics with the establishment of the informal ‘Euro
Group’, which is seen by some commentators to act as a counterweight to the ECB by foster-
ing coordination in interrelated sectors to Monetary Policy, e.g. fiscal and economic policies.
The objection was raised that such a coordination (as proposed, for example, by Collignon et
al. 2005: 13; see also below) might constitute a threat to ECB independence due to a ‘pooling
of fiscal sovereignty by national governments, which would increase their bargaining power
over the ECB’ (Hodson 2004: 234).

IvV.2.3 Monetary Policy in the extended EU framework

There are two main spheres of interest in the broader framework of Monetary Policy: first,
interrelated policy fields, and second, accession of new member states to the eurozone.

Although EU Monetary policy making is flanked by some coordination measures such as the
Stability and Growth pact for fiscal policy or the Broad Economic Policy Guidelines, interre-
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lated policies (e.g. fiscal policy, wage policy, economic policy) remain largely in the hands
of national governments. Numerous authors have contrasted this present dismemberment with
the (French-inspired) notion of an ‘gouvernement économique’ (EU economic government),
where a supranational body disposes of competencies in fiscal policy, economic policy and
taxation (cf. Wessels/Linsenmann 2002; Collignon 2005; Linsenmann/Meyer/Wessels 2006).

Why was Monetary Policy so extensively supranationalised, while those other policy areas
were not? A line of argument asserts that while external developments such as globalisation
exert adaption pressures on nation states, fiscal, monetary and political union are seen by
many countries as intrusion into their sovereignty and therefore hardly desirable. If one has to
choose, monetary union probably is the least problematic and easiest to achieve politically
(Crowley 2006: 11).

Accordingly to that last point, coordination in those interrelated fields has often been organ-
ised in ways which have been coined ‘new modes of coordination’. This is an aspect which
the NEWGOV project will particularly address within Monetary Policy.

A contrary set-up to this intergovernmental approach can be witnessed in exchange rate pol-
icy. Exchange rate policy decisions vis-a-vis third countries are by and large the Council’s
responsibility. Despite affirmations that these decisions shall not run counter to the goal of
price stability, a conflict of goals between the two policies is conceiveable. Accordingly, the
influence on exchange rate policy excerted by the Council is believed to constitute an
‘Achill’s heel’ for the ESCB (Gorgens/Ruckriegel/Seitz 2004: 433).

Research on the accession of new EU member states to the eurozone deals with similar ques-
tions as before 1999 with respect to the original eurozone members: Does the enlarged Union
form an Optimum Currency Area, are the national economies prepared for transformation, etc.
The incentives for new EU member states to adopt the Euro (and in turn give up their ability
to independently pursue a monetary policy appropriate for their domestic economy) are ana-
lysed by a number of publications (cf. Verdun/Croci 2005; Ca’Szorzi/De Santis 2003; Hefe-
ker 2003). For instance, Ravenna (2005: 5) concludes that a “credibility gain derived from
committing to a fixed exchange rate can be larger than the loss from giving up independent
monetary policy’.
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V. Environmental Policy®

V.1 State of the Art in EU Environmental Policy

The aim of environmental policy is to protect the natural environment. Environmental policy
embraces several different issue areas. On its website the European Commission names —
among several others — such different environmental issue areas as land use, climate change,
and chemical production. Empirical studies in political science reflect that diversity by ana-
lysing special issue areas like water policy (Munro 1993), clean air policy
(Héritier/Knill/Mingers 1996) or packaging waste (Haverland 2000). Moreover, studies on
environmental policy use different analytical and theoretical perspectives and focus on differ-
ent levels of state organisation. Vice versa, policy processes in the field of environmental pol-
icy are used as empirical material in order to develop theoretical approaches. The following
sections will illustrate different research perspectives in environmental policy, with a specific
focus on the European level.

V.2 The Theoretical Background: Regulation in the Face of Economic
Competition

European environmental policy is generally discussed in the context of the debate on regula-
tion and the changing functions and capacities of the state in the face of economic internation-
alisation. By regulation, state actors try to determine the behaviour of private, and especially
economic, actors (Francis 1993: 1f; Eisner 2000: xiii). The goal of environmental policy or
environmental regulation thus is to change the behaviour of economic and societal actors so
as to guarantee a higher level of environmental protection than would have been possible in
the absence of state intervention. Like social policy, environmental policy thus belongs to the
area of market-correcting policies (see Scharpf 1999 for more details).

Against the background of increasing economic integration both at the European and global
levels, political scientists have addressed the question of whether the ensuing process of regu-
latory competition leads to a convergence of environmental standards at a low level (race to
the bottom) or whether state actors are induced to pursue high environmental standards (race
to the top). This research has given rise to various conditions which facilitate either the former
or the latter (Vogel 1995; Scharpf 1999; Holzinger 2002; Vogel 2001, 2003; Holzinger/Knill
2004). Another kind of regulatory competition was observed in a study on EU policy-making
in the area of clean air policy. Adrienne Héritier and her collaborators argued that member
states strive to transfer their national policy models onto the European level in order to save
costs of adaptation to the resulting EU policies (Héritier et al. 1996; see also Borzel 2002).

V.3 Research on EU Environmental Policy

Environmental policy is one of the EU policy fields that has received most attention from EU
scholars. Research on EU environmental policy has concentrated on policy-making at the
European level and on the effects of European environmental policy at the domestic level.
Studies of environmental policy analyse specific mechanisms of policy formulation, the actor
constellations involved in policy-making and the problem-solving capacity of EU environ-
mental policy (Héritier 1999: Chapter 5; Lenschow 1999; Eichener 2000). The number of
studies on European environmental policy increased during the 1990s(Johnson/Guy 1990;
Liefferink 1993; Andersen/Liefferink 1997). Several recent monographs and edited books
deal with European integration and European policy-making in environmental policy

% This chapter has been delivered by Oliver Treib, Holger Bahr and Gerda Falkner.
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(McCormick 2001; Lenschow 2002a; Wurzel 2002; Jordan 2002; Zito 2000). Moreover, most
textbooks on EU policy-making include a chapter on environmental policy (see e.g. Peter-
son/Bomberg 1999: Chapter 7; Sbragia 2000). A recent textbook on EU environmental policy,
which embraces both perspectives of European policy-making and national adaptation is pro-
vided by Knill (2003).

Effects of European integration on the member states are subject to the debate on Europeani-
sation (Jordan/Liefferink 2004b). Environmental policy has been one of the major objects of
this strand of literature. Two different clusters of research can be discerned: The first set of
studies addresses the question of whether and to what extent European integration transforms
national environmental policies and whether this change results in a convergence between the
member states (Knill/Lenschow 2001; Jordan/Liefferink 2004a; Weale et al. 2000). If schol-
ars observe changes in domestic policies or even a process of convergence, it is still necessary
to examine whether these observations were caused by European integration or would have
occurred even in the absence of European Integration, e.g. as a result of globalisation or proc-
esses of transnational policy diffusion (Tews/Busch/Jérgens 2003; Kern/Jorgens/Janicke
2000; Zito 1998). The second type of studies explores the conditions under which European
policies are implemented effectively in the member states. Again, environmental policy was
the focus of many such studies. Scholars from this strand of literature frequently discussed
two causal factors: the degree of compatibility between European und national policies and
the number of veto points in domestic political systems (Borzel 2000, 2003; Bailey 2002;
Haverland 2000, 2003; Knill/Lenschow 1998, 2000).

Besides these implementation studies in the context of the Europeanisation debate, there is a
number of contributions that are more strongly in line with national implementation research
conducted in the 1970s. These authors focus less on the relationship between member states
and the EU. Instead, they emphasise the organisational characteristics and resources of do-
mestic implementation agencies and the role of different policy types (Collins/Earnshaw
1993; Heinelt et al. 2001; Demmke/Unfried 2001). Finally, there are also studies that ap-
proach the implementation and enforcement of European environmental policy from a legal
perspective (see e.g. Hawke 2002).

V.4 Research on Modes of Governance in EU Environmental Policy

European environmental policy is characterised by a broad variety of different modes of gov-
ernance (Héritier 1996). For the purpose of the NEWGOV project, we think that governance
may be best understood as political steering. Modes of governance can thus be seen as differ-
ent types or styles of political steering. On the basis of the two dimensions of “flexible or
rigid implementation” and “binding or non-binding legal instruments”, we have distinguished
between  “coercion”,  “framework  regulation”,  “targeting” and  “voluntarism”
(Treib/Béhr/Falkner 2004: 9, 12f.). Golub (1998) distinguishes old and new modes of govern-
ance in environmental policy. Old modes of governance consist of EU directives and regula-
tions characterised by a command-and—control style of intervention. This type of governance
mode is grasped by our concept of “coercion” (binding legal instruments and rigid implemen-
tation). In contrast, new modes of governance, as they are discussed in EU environmental pol-
icy, comprise a broad variety of empirical phenomena, including economic and persuasive
instruments. New instruments of environmental governance (Knill/Lenschow 2000, 2003;
Jordan/Wurzel/Zito 2003a) may thus be found within the three remaining categories of our

typology.
EU framework directives and economic instruments belong to what we have called “frame-

work regulation” (binding legal instruments and flexible implementation). Economic instru-
ments operate on the basis of market-based incentives rather than coercion. Eco-taxes, trad-
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able emission certificates, provisions of free access to information, and liability schemes are
among the examples for this type of policy instrument (Holzinger/Knill 2003). “Targeting”
(non-binding legal instruments but precise goals with limited flexibility in implementation)
includes voluntary agreements between the Commission and industrial branches or eco labels
like the Eco-Management and Audit Scheme (Jordan et al. 2003b). EU Environmental Action
Programmes are part of the “voluntarism” type (non-binding legal instruments and flexible
implementation). Whether a non-binding policy-instrument belongs to either voluntarism or
targeting is an empirical question which has to be examined on a case by case basis. For this
distinction it does not matter if new modes of governance develop substantive targets like the
open method of coordination or define procedural norms (Héritier 2002).

Research on different modes of governance in EU environmental policy seeks to mainly an-
swer four questions. The first question is about the quantitative relation between different
modes of governance. Although the Commission propagated new modes of governance since
the Fourth Environmental Action Programme, traditional command-and-control instruments
still seem to prevail in quantitiative terms, revealing the discrepancy between declarations and
actual policy-making (Holzinger/Knill/Schéfer 2002; Rittberger/Richardson 2003). The sec-
ond question asks why new modes of governance are chosen by political actors. In this con-
text, scholars have highlighted the role of policy diffusion (Jordan et al. 2003b; Tews et al.
2003). Closely related are the third and fourth questions, which analyse the effectiveness and
legitimacy of new modes of governance (Lenschow 2002b; Knill/Lenschow 2003; Theys
2002).
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VI. Social Policy™

Compared to environmental policy, the field of EU social policy has received less attention by
scholars, although it is still one of the more popular policy areas in EU research. In the mean-
time, a considerable amount of literature on EU social policy has emerged (for an overview,
see e.g. Leibfried/Pierson 1995a; Shaw 2000). Moreover, many textbooks on EU policy-
making nowadays include a chapter on EU social policy (for example, see Leibfried/Pierson
2000; Falkner 2003a, b). Like environmental policy, social policy is mostly concerned with
market-correcting intervention, although the free movement of workers, one important sub-
field of EU social policy, primarily strives for the creation of a European-wide market for
workers. Still, the main benchmark for assessing the success or failure of EU social policy is
its ability to secure or even improve the “living and working conditions” of workers through-
out the EU (Article 136 TEC) in the face of pressures to lower existing social standards ex-
erted by competition among member states within the Internal Market (for a broader discus-
sion of different criteria to evaluate EU social policy, see Falkner 2000b).

VI.1 Research on EU Social Policy

Research on EU social policy in many ways paralleled the development of the field itself. In
the first phase, from the foundation of the European Economic Communities to the late 1980s,
the interest in EU social policy was as modest as the overall significance of “social Europe”
within the whole process of European integration. The liberal bias of the Treaties of Rome
subordinated social policy to economic integration. Only few fields of social policy were thus
explicitly mentioned in the Treaties, and some of them even concerned market building in the
field of social policy rather than market correction. This was true for the free movement of
workers, where the Community soon became active and adopted a number of wide-ranging
regulations to co-ordinate the national social security systems with a view to securing the
status of internationally mobile workers and their families. In the meantime, a wealth of case
law by the European Court of Justice has evolved to support these efforts at eliminating wel-
fare-state barriers to the free movement of workers. This dynamic field of EU social policy
has also attracted the interest of European integration scholars. Thus, Leibfried and Pierson
(1995b: 63) argued that the Community’s measures to co-ordinate national welfare systems
cuts deeply into the sovereignty of member states (see also Pierson/Leibfried 1995; Ireland
1995).

A few studies also focused on the operation of the European Social Fund (ESF), the only
noteworthy spending programme in the field of supranational social policy (see e.g. Collins
1983; Laffan 1983). However, the overall resources of the ESF are rather small, at least if
compared to agricultural policy or the structural funds. Moreover, as scholars like Anderson
(1995) or Lindley (1996) have shown, the integration of women or young persons into the la-
bour market is only one goal of the ESF. Especially since the reform in 1988, it has been the
primary objective of the ESF to give money to poor regions. Therefore, the ESF is more an
instrument of regional than of social policy (for this differentiation, see also Majone 1993:
163-64).

Much more interest has been devoted to the field of gender equality. The Treaties of Rome
already laid down the principle of equal pay for women and men. In the 1970s and 1980s, a
number of far-reaching directives on gender equality followed. Considerably strengthened by
the ECJ’s extensive case law in the field (Shaw 2001), the area of non-discrimination of
women and men has meanwhile developed into one of the most significant examples of mar-

10 This chapter has been delivered by Oliver Treib, Holger Bahr and Gerda Falkner.
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ket-correcting intervention in the EU (for an overview, see Mazey 1988; Mazey 1998; Ost-
ner/Lewis 1995; Hoskyns 1996; as well as several contributions in Shaw 2000).

Significant progress in the areas of social security and labour law was long hampered by the
lack of explicit legislative competences. Hence, the Community could only become active in
these fields if such intervention was necessary or functional for market integration (Arts 100
and 235 EEC Treaty). Since this required unanimous agreement among member state gov-
ernments, the legislative output in these areas remained tightly circumscribed. The few meas-
ures adopted in the first phase concerned issues of collective labour law, such as consultation
rights of worker representatives in the case of company mergers or insolvencies.

After the proclamation of the Single Market project, the lack of Community intervention in
social policy became a matter of growing concern among politicians, trade unionists and
scholars. The plans to create a Community-wide market by eliminating existing barriers to the
free movement of goods, capital, services and labour gave rise to debates about “social dump-
ing”, a process where member states with high social standards would try to attract foreign
companies by competitively lowering their levels of social protection. In the absence of com-
mon European standards, it was argued that this could develop into a “race to the bottom” re-
sulting in a widespread dismantling of domestic welfare systems and workers’ rights (see
e.g.Breit 1988; Brok 1988; Daubler 1988, 1989; Deubner 1990; Deppe/Weiner 1991; Falkner
1993). The minimum function of EU social policy was thus seen in the prevention or at least
mitigation of these negative effects of market integration (for more details, seeFalkner
2000b).

After the Single European Act had introduced an explicit competence to regulate, issues re-
garding the health and safety of workers and the field of labour law more generally saw sig-
nificant progress through qualified majority voting. In the aftermath of the Single European
Act, a raft of directives on occupational safety and health in a narrow sense were adopted.
Eichener (1997; 2000) interpreted the rather progressive standards of some of these directives
as evidence for the weakness of intergovernmental models of EU policy-making. Instead, he
advanced a historical institutionalist argument stressing the role of the Commission and the
European Parliament in pressing for far-reaching European standards and the inability of
member state governments to properly assess the real effects of such complicated proposals in
the decision-making process.

The new option to decide by qualified majority voting, however, did not only further Com-
munity regulation in health and safety as such. The loose wording of the respective Treaty
article (Art. 118a EECT) was exploited by the European Commission to get other proposals
adopted. On the basis of what Rhodes (1995: 99) has called the “treaty-base game”, the
Commission stretched the limits of Article 118a as wide as possible and tabled more general
labour law proposals on this legal basis in order to circumvent the notorious veto of the Brit-
ish Conservative government.

The Maastricht Treaty can be seen as the constitutional milestone in the development of social
policy. The Treaty revisions since then (Amsterdam, Nice) only brought about comparatively
minor improvements. The basic institutional framework has remained stable ever since.* The
Maastricht reforms significantly expanded the legislative competences of the Community, as
well as the scope of qualified majority voting in the area of social policy. Moreover, Maas-
tricht introduced an innovative procedure that allowed the European peak management and

11 A significant exception is the Amsterdam Treaty’s employment chapter. However, we will not go into details
about research on employment policy co-ordination here, as this is the specific focus of other members of the
cluster.

Newgov - 01 - D34 - Updated State of the Art Report.doc 40



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

labour associations to conclude agreements which could then be transformed into binding
Community law by the Council. As the British government was not willing to agree to these
wide-ranging reforms, it opted out of the new rules. Therefore, the revised social chapter did
not replace the old one, but was included in a protocol that only applied to the remaining
eleven member states without the UK. In Amsterdam, the British opt-out was ended after the
Conservatives had been voted out of office and a Labour government had assumed power.

This new institutional set-up attracted the attention of many scholars. The new social partner
procedure has, in particular stimulated a number of studies and also has resulted in several
directives that were exclusively negotiated by the EU-level social partners. The controversial
results of these studies, in turn, gave rise to a lively debate over the assessments of the new
procedure. Some argued that the Maastricht innovations had created a “corporatist policy
community” (Falkner 1998, 2000a) that succeeded in unblocking some of the controversial
legislative projects and even created partly significant policy outcomes in material terms
(Dglvik 1997; Hartenberger 2001). Others were more sceptical, stressing that the agreements
largely represented no more than the lowest common denominator of existing domestic stan-
dards and that the road towards significant progress in the field was still blocked by the het-
erogeneity of interests among member state governments and the opposition of employers
(Rhodes 1992; Streeck 1997; Keller 1997, 1999; Keller/Sorries 1999). Streeck (1998) argued
that employers agreed to enter into negotiations only in order to have an effective veto over
any unwanted proposal that might otherwise pass through the Council by qualified majority.

The controversies over the post-Maastricht developments in EU social policy in essence were
controversies over the proper assessment of a new, more flexible style of policy-making that
had succeeded earlier efforts at harmonisation. This debate thus brings us to the research on
different modes of governance in EU social policy.

VI.2 Research on Modes of Governance in EU Social Policy

While the regulatory approach in the 1970s had been marked by attempts to comprehensively
harmonise national standards, most of the measures adopted in the 1990s were marked by a
new regulatory method based on compulsory minimum standards, possibilities for deroga-
tions and soft law. Since then, social policy directives typically only define a common floor of
minimum standards but leave it open to the member states to uphold or establish more far-
reaching policies. This is often accompanied by opportunities to exempt or derogate from
specific provisions. Moreover, some of the directives also included non-binding recommenda-
tions that may or may not be adopted by member states in implementation. Hence, this new
style is a combination of what we have elsewhere (Treib et al. 2004) called “framework regu-
lation” (binding standards with leeway in implementation) and “targeting” (clearly specified
recommendations which may be adopted on a voluntary basis).

There are two opposing interpretations of this new mode of governance in the literature. Fol-
lowing Fritz Scharpf’s seminal article on “community and autonomy” (Scharpf 1994), this
development could be interpreted in a rather optimistic way, as a response to “a need for co-
ordination techniques which impose minimal constraints on the autonomous problem-solving
capacities of member states” while improving the policy-making capacities of the European
Union (Scharpf 1994: 219 and 20). Hence recent EU social directives might be appreciated as
a form of “multi-level policy-making in which central authority, instead of weakening or dis-
placing the authority of member states, accepts and strengthens it — and in which member
states, for their part, will respect and take advantage of the existence of central competencies
in devising their own policies” (Scharpf 1994: 227).
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A pessimistic interpretation has been advanced by Wolfgang Streeck, who has criticised the
new style as a form of “(neo-)voluntarism® (Streeck 1995b). This mode of governance is
characterised by its low capacity for imposing binding obligations on market participants and
its, in practice, deregulatory effects due to ungoverned competition between national regimes.
Neo-voluntarism thus “stands for a type of social policy that tries to do with a minimum of
compulsory modification of both market outcomes and national policy choices, presenting
itself as an alternative to hard regulation as well as to no regulation at all” (Streeck 1995a:
424). It “allows countries to exit from common standards where their polity or economy will
not sustain them, [...] gives precedence to national practices and contractual agreements be-
tween market participants [...], [and] offers actors, public and private, menus of alternatives
from which to choose” (Streeck 1995a: 45-46; see also Streeck 2000; 2001).

It was the aim of a collaborative research project headed by Gerda Falkner to shed new light
on the real consequences of this flexible regulatory mode. As all judgements about the prob-
able effects of certain legal provisions must remain open for different interpretations, the pro-
ject turned to actual implementation in the member states. Hence, the area of implementation
was discovered much later than in environmental policy. The results of this project, which are
based on 90 case studies on the implementation of 6 directives in 15 member states, are as
follows:

Despite serious implementation problems in many member states, the directives actually led
to a successful approximation of the working conditions at the domestic level in relative
terms, that is without producing full convergence of the different domestic rules and regula-
tions. Clearly, these EU laws did not give rise to a level playing field for workers and em-
ployers across Europe. Nevertheless, the diversity of domestic labour law regulations is now
less than it would have been without the directives. Moreover, the directives served as a
safety net guaranteeing a lower floor of employment rights. Despite flexibility in implementa-
tion, therefore, they fulfilled the minimum function of preventing or mitigating social dump-
ing tendencies, at least in the specific areas covered (Falkner et al. 2005: Chapter 16).

In contrast, the consequences of the non-binding recommendations have to be judged more
cautiously. Although the recommendations were taken up and even transformed into binding
law by certain member states quite regularly, the overall picture is very patchy. Hence only
governments who were favourably disposed towards the recommended goals actually re-
sponded to the soft law provisions, whereas those who were opposed felt no need to take them
into consideration. Moreover, those recommendations with the most far-reaching effects in
terms of costs were mostly ignored. In other words, soft law may have an effect in the mem-
ber states, but its fate depends completely on the willingness of domestic actors. If the goal is
to reach a “level playing field” across Europe, this is hardly an appropriate method of regula-
tion (Falkner et al. 2005: Chapter 10).

Finally, the project produced an overview of the quantitative development of binding and
non-binding policy instruments in EU social policy from 1974 to 2002. Based on Celex data,
this analysis revealed that the actual development of both types of instruments has been ap-
proximately parallel. The non-binding social acts have very slightly dominated the binding
acts ever since 1984 but have not grown faster than the binding ones in recent years. In other
words, although there is a steady growth of soft law in the field, there have been no indica-
tions so far that voluntary measures actually replace binding ones (Falkner et al. 2005: Chap-
ter 3).
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V1.3 Conclusions

This short literature review of research on EU social and environmental policy has shown that
both fields have attracted a considerable amount of scholarly attention. In quantitative terms,
environmental policy is certainly in the lead, but interest in social policy has also grown con-
siderably since the 1990s. Both fields predominantly deal with market-correcting interven-
tions that have the aim of counteracting race-to-the bottom tendencies resulting from regula-
tory competition within the liberalised Internal Market. This similarity makes them ideal can-
didates for a cross-policy comparison.

Much of the existing research on new modes of governance in the European Union dealt with
either of the two policy fields. This is all the more true if we include in our analysis research
on the open method of co-ordination, which largely deals with issues belonging to the field of
social policy as well.'? In both fields, there have also been attempts to quantify the signifi-
cance of traditional, rigid and binding policy instruments vis-a-vis more flexible or non-
binding ones (for a quantitative snapshot of old and new modes of governance covering all
policy measures published in the Official Journal between January 2000 and July 2001, see
also Héritier 2002).

However, what is still missing is a clear conceptualisation of (different types of) old and new
modes of governance. Without such a clear conceptualisation, all quantitative analyses must
remain incomplete or open to challenge since different scholars might use very different no-
tions of old and new modes of governance. It is therefore of utmost importance to come to a
generally accepted clarification and operationalisation of the basic terms underlying the
NEWGOV project. We have elsewhere described the different conceptual approaches to be
found in the literature as well as our own suggestion of a fourfold typology of different modes
of governance (Treib et al. 2004). In our view, this typology represents a good starting point
for further debates. On this basis, we should be able to conduct a more fine-grained compari-
son of the quantitative development of various governance modes in both policy fields.

What is also missing in the literature are theoretically founded explanations of the emergence
and evolution of old and new modes of governance. It is our contention that we also need a
comparative perspective to answer these questions. More precisely, we think that a compari-
son between the EU and the domestic levels could enhance our understanding of why new
modes of governance have emerged and how they evolve over time. This is especially true if
we want to find out whether more flexible modes of steering are a reaction to a general failure
of the traditional top-down model of intervention or whether they are specific to (or at least
much more frequent in) the EU, e.g. because they are a reaction to impasses in the decision-
making process which preclude the adoption of more binding modes of steering (see our three
hypotheses included in a separate file).
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VIL. Economic and Cohesion Policy™

VIl.1 Cohesion Policy and the New Member States

With the simultaneous accession of ten new member states into the European Union in 2004,
cohesion policy underwent a decisive break, which was reflected in intensive academic dis-
cussion. In addition to effects at the European level, adaptation pressure led to changes within
the national policy areas tangent to EU structural policy and cohesion policy. Due to the fact
that these developments took place relatively recently, much research still needs to be done in
order to deepen the present discourse and to substantiate it both quantitatively and qualita-
tively.

As a first measure of classification, a form of ‘Latecomer statehood-advantage’ has been iden-
tified by many contributions: The new member states of the EU had to establish institutional
frameworks, which can serve the cohesion policy. The central European countries are grouped
into two categories: first, those countries, which had their independent statehood before the
systemic change (Poland, Hungary, Czechoslovakia) and second, those countries, which re-
gained their independent statehood when the systemic change started (the three Baltic states
and Slovenia). The Czech Rep. and Slovakia are special cases in certain sense. We suppose
that the second category of countries could implement the institutional framework required by
the EU more easily than the first category of countries because the countries having regained
their independence had more institutional flexibility at that time. Those countries, which had
their independent statehood even prior to the systemic change may have faced with institu-
tional rigidity, vested interests, rivalry among domestic institutions (ministries, offices, agen-
cies, etc.)

This institutionalisation process can be characterised as hard one in the case of the first cate-
gory of countries, whereas it can be characterised as soft or flexible one in the case of the sec-
ond category of countries.

However, the presence of foreign capital (FDI of multinationals, big foreign companies or in
certain cases even the SME) urges the application of flexible or new forms of governance.
The realisation of interests of these interests groups and that of the institutions of the host
countries take place very often through informal channels on the basis of mutuality or indi-
vidual treatment. The competition for new investments and later the endeavour of maintaining
them in the country on one hand and demands by companies for preferences and favourable
investment conditions on the other lead towards these practices. On this basis, one may make
the following hypotheses: the larger the share of the FDI in a new member state the stronger
the endeavour to implement new modes of governance in the development policy including
the realisation of cohesion policy

As a result, the existence of ‘Negative interests’ can be expected: Both the levels of standard
of living and development in the new member states could influence the process of implemen-
tation of the required institutional structure of the cohesion policy. The more developed a
country was the less interest it had in the realisation of this process.

Concerning the prospective recipients of cohesion policy means, the following remarks can be
made:

The ability of social groups to assert their interests in the realisation of the cohesion policy
depends on the available policy means. In the new member states there are different condi-

3 This chapter has been delivered by Kalmén Dezséri.
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tions than in the former member states. E.g.: The civil society is a much less developed,
which hinders it to express and effectively defend its interest.

Given this, one can anticipate a ‘Learning-by-doing effect’ The gradual evolution and imple-
mentation of cohesion policy in the former member states brings about different conditions
than the new member states actually experience and will experience in the future.

VII.2 Major instruments of governance between 1988-2002

The major legally binding instruments governing Regional/Cohesion Policy are Council
Regulations on the establishment, tasks and functioning of the Structural Funds and the Cohe-
sion Fund (and lately establishing the Solidarity Fund); e.g.:

- Council Regulation (EEC) No 2052/88 of June 1988 on the Tasks of the Structural Funds
and their effectiveness and on coordination of their activities between themselves and with
the operations of the European Investment Bank and the other existing financial instru-
ments

- Council Regulation (EEC) No 4254/88 of 19 December 1988, laying down provisions for
implementing Regulation (EEC) No 2052/88 as regards the European Regional Develop-
ment Fund

- Council Regulation (EEC) No 792/93 of March 1993 establishing a cohesion financial
instrument

- Council Regulation (EC) No 1164/94 of May 1994 establishing a Cohesion Fund

- Council Regulation (EC) No 2012/2002 of 11 November 2002 establishing the European
Union Solidarity Fund

As regards execution, the most widely used legal instruments (representing the greatest part of
the nearly 1000 relevant documents) are Commission Decisions, such as:

- Commission Decisions approving Integrated Mediterranean Programmes for the Southern
Member States

- Commission Decisions establishing Community Support Frameworks for NUTS 1l re-
gions under Objectives 1, 2, 5/b

- Commission Decisions approving Single Programming Documents for the Structural
Funds

- Commission Decisions approving individual projects for the Cohesion Countries under
the Cohesion Fund

- Commission Decisions approving (or modifying) Community Support Frameworks, Sin-
gle Programming Documents and the Community Initiative Programmes in respect of a
Member State

As non-binding but highly informative documents from the point of view of our research are
the Reports of the Court of Auditors on the implementation of the Regional Policy, such as:

- Court of Auditors Special Report No 15/98 on the assessment of Structural Funds inter-
vention for the 1989-93 and 1994-1999 periods together with the Commission’ replies
(98/C 347/01)
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VI1IL.3 National documents on regulation and strategy issues

VI1.3.1  Czech Republic

National Strategy of the Czech Rep. for the EU Cohesion Fund — Sector of the Environment -
Prague, May 2003

National Strategic Document of the Czech Rep. for EU Cohesion Fund — Transport Sector
(period 2004-2006) - Prague February 2003

VII1.3.2 Estonia

Ministry of Environment: Reference framework for the Cohesion Fund 2004-2006 in envi-
ronment sector - November 2003

VIL.3.3 Hungary
Magyar Koztarsasag Kohézids Alap Keretstratégia Kornyezetvédelem 2004. és 2006. kézotti
tervezési idoszakra - Budapest 2003. aprilis

Kohézids Alap Keretstratégia Kozlekedés 2004. és 2006. kozotti tervezesi idészakra - Buda-
pest 2003. aprilis

Kohézids Alap Keretstratégia 2004. és 2006. kozotti tervezési idészakra - Budapest 2003.
aprilis
VIl.3.4  Latvia

Reference Framework for Assistance from the Cohesion Fund for the period 2004-2006 -
Riga November 2003

Ministry of Transport of the Republic of Latvia: Cohesion Fund Strategy: Transport sector
2004-2006 - Riga 2003

Ministry of Environment of the Republic of Latvia: Latvian Cohesion Fund Strategy: Envi-
ronmental Sector 2004-2006 - Riga July 2003
VIL.3.5  Lithuania

Minister of Finance of the Republic of Lithuania, Minister of Environment of the Republic of

Lithuania and Minister of Transport of the Republic of Lithuania Order No 1K-054/D1-79/3-
99 of 20 February 2004 : Cohesion Fund Strategy for the years 2004-2006 - Vilnius 2004

VI1.3.6 Poland

Ministry of Economy, Labour and Social Policy: Poland Framework reference document for
Cohesion Fund — National Development Plan for 2004-2006 - Warsaw, December 2003

VI1.3.7 Slovakia

Ministry of Construction and Regional Development, Ministry of Transport, Post and Tele-
communication: Slovakia Cohesion Fund Strategy for the 2004-2006 Transport infrastruc-
ture - Bratislava December 2003

VI11.3.8 Slovenia

Republic of Slovenia Ministry of Environment, Spatial Planning and Energy: Strategic Refer-
ence Framework for Cohesion Fund Assistance - Environmental Sector - Dec 2003
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Ministry of Transport Strategic Reference Framework for Cohesion Fund Assistance - Trans-
port Infrastructure - December 2003

Vil.4 Further selected literature

VIl4.1 Hungary:

Government regulations:

117/2001. (VI. 30.) Kormanyrendelet a SAPARD Tdobbéves Pénzigyi Megéallapodas Kki-
hirdeteserdl.

80/2003. (VI. 7.) Kormanyrendelet az Eurdpai Unios elécsatlakozasi eszkézok tdmogatasai
felhasznalasanak pénziigyi tervezési, lebonyolitasi, szamviteli és ellenérzési rendjérél.

81/2003. (VI. 7.) Kormanyrendelet a Mez6égazdasagi es Vidékfejlesztesi Hivatalrol.

124/2003. (VIII. 15.) Kormanyrendelet az Eurdpai Unid altal nydjtott egyes pénzigyi
tdmogatasok felhasznalasaval megvalosuld programok monitoring rendszerének Kia-
lakitasarol.

196/2003. (XI. 28.) Kormanyrendelet a Nemzeti Fejlesztési Hivatalrol.

233/2003. (XII. 16.) Kormanyrendelet az Eurdpai Uni6 Strukturalis Alapjai és a Kohézids
Alap tdmogatasainak fogadasahoz kapcsol6dd pénziigyi lebonyolitési, szamviteli és el-
lendrzési rendszerek kialakitasarol.

1/2004. (1. 5.) Kormanyrendelet az Eurdpai Uni6 strukturalis alapjaibol és Kohézids Alap-
jabdl szarmazé tAmogatasok hazai felhasznalaséaért felel6s intézményekrél.

92/2004. (1V. 27.) Korményrendelet az Eurdpai Uni6 Eurdpai Mezégazdasagi Orientacios és
Garancia Alap Garancia Részlegébdl finanszirozott intézkedések pénzigyi, szamviteli és
ellendrzési lebonyolitasi rendjérol.

119/2004. (1V. 29.) Kormanyrendelet az Eurdpai Unids elécsatlakozasi eszkdzok és az Atme-
neti Tamogatas felhasznalasanak pénzlgyi tervezési, lebonyolitasi, szamviteli és el-
lendrzeési rendjerdol.

VIil.4.2 Baltic states:

Vanags, Alf (2005): The governance of employment and economic development in the Baltic
States. In: Employment, economic development and local governance in Latvia. 18 Janu-
ary 2005 (OECD, LEED Programme)

Association of Local Authorities in Lithuania (ALAL) http://www.lsa.lt

BSSSC position on the European Commissions White Paper European Governance (KOM
(2001) 428 final) March 25th, 2002M; http://www.cbss.st

Jauhiainen, Jussi S. (2005): Local Governance in Estonia. Employment, Economic develop-
ment and Local Governance in Latvia. OECD LEED Programme. Conference 18 January,
2005, Riga. Latvia

Latvian  Association of  Local and  Regional  Governments  (LALRG):
http://www.lps.Iv/start.php?lang=en&s1=1&id=1

Statement of the Union of the Baltic Cities by Per Boedker Andersen, President of UBC at the
Conference "Baltic Sea Region - Perspective 2010", Brussels, 23 November 2004

VIIL5 First conclusions

When examining CELEX-sources covering the indicated 14 years, no important change in the
use of legal tools can be perceived. In this context the bulk of “primary” legislation governing

Newgov - 01 - D34 - Updated State of the Art Report.doc 53



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Regional/Cohesion Policy is made up of Council Regulations, while the “secondary” legisla-
tion in this respect is represented by Commission Decisions. The ratio between the former and
the latter would be around 15-85%.

Hypothesis 1: Because of the high amount of money at stake (entailing strict audit rules) and
because of the high — and ever increasing — number of actors (beneficiaries) it seems to be
unlikely that the governance of Regional/Cohesion Policy would swing towards the use of
soft law and flexible implementation.

Hypothesis 2: Notwithstanding Hypothesis 1, there might be some “niches” inside this policy
— both on the regulation and on the implementation side — where the emergence of New
Modes of Governance cannot be excluded. This presumption can be based on the various
shortcomings in the implementation of Regional/Cohesion Policy the Court of Auditors men-
tions in its Report.

The question arises: do these shortcomings lead to more stringent rules or — on the contrary —
do they lead to the use of NMG? In other words: is it increased strictness or increased flexibil-
ity (or the combination of the two) that enhances efficient implementation of Re-
gional/Cohesion Policy of the European Union?
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VIII.  Budgetary Policy and Redistributive Modes of Governance™

VIll.1 Evaluation

This research work is exploring the development of the open method of coordination in cer-
tain areas of economic policy. The first task is the identification of the relevant economic pol-
icy fields because the governance issues of the fiscal and monetary policies are tackled by an-
other research team. The second task is the mapping of the development of the new modes of
governance on these economic policy fields. The third task is the evaluation of this develop-
ment process.

The research work analyses the relevant regulations of the Council and focuses on the experi-
ence of implementation and practice of the governance in the new member states. The re-
search work pays particular attention to the selected fields of the economic policy which have
particular importance in the Lisbon Strategy.

The research work addresses some questions. First, to what extent can the new modes of gov-
ernance be effectively applied in the selected areas of the economic policy? Second, will it
lead to policy transfer to the EU and hence act only as a transitional mode of governance?
Third, whether the new modes of governance can offer a new approach to governance of the
EU in the selected fields of economic policy as a heterarchial, decentred and dynamic process.
Fourth, what kind of impact of the new modes of governance may have on such issues as the
principle of subsidiarity or alternatives to the treaty rules and enhanced cooperation as well as
legitimacy issues in the selected fields of economic policy.

VIII.2 Bibliography
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through open methods’, ESRC Seminar Series
<http://www.laws.gmw.ac.uk/lisbon/papers/papers.html>.

Eberlein, Burkard/Kerwer, Dieter (2004) ‘New Governance in the European Union: A Theo-
retical Perspective’, Journal of Common Market Studies 42(1): 121-42.

de la Fuente, Angel/Doménech, Rafael (2001) ‘Redistributive effects of the EU budget: an
analysis and proposal for reform” Journal of Common Market Studies, 39(2): 307-30.

Hodson, Dermot and Imelda Maher (2001) ‘The Open method as a New Mode of Govern-
ance: The case of soft economic policy coordination’, Journal of Common Market Studies,
39(4): 719-46.

De Schutter, O./ Lebessis, N./Paterson, J. (2001) Governance in the European Union, Lux-
embourg: Office for Official Publications of the European Communities.

Regent Sabrina (2003) ‘The Open method of coordination: a new supranational form of gov-
ernance?’ European Law Journal 9(2).

Wincott, Daniel (2001) ‘Looking forward or harking back ? The Commission and the reform
of governance in the EU’ Journal of Common Market Studies, 39(5): 897-911.

Yee, Albert S. (2004) ‘Cross-National Concepts in Supranational Governance: State—Society
Relations and EU Policy Making” (mimeo).

¥ This chapter has been delivered by Kalméan Dezséri.

Newgov - 01 - D34 - Updated State of the Art Report.doc 55



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

IX. The European Employment Strategy and the Open Method of Co-
ordination™

IX.1 The European Employment Strategy and the Open Method of Co-ordination

From the 1990s some key events at the European level (e.g. the launch of the EMU, the Am-
sterdam Treaty, etc.) has contributed to move new procedures of policy-making on social is-
sues at the top of the agenda (of both political and academic actors) (Hartwing et al., 2002;
Pochet, 2005; Zeitlin, 2005a; 2005b). The following pages will briefly review the main lines
of argument proposed in the scientific literature on new modes of governance in the social
policy field. In particular, we refer to the European Employment Strategy (usually considered
the prototype of the OMC) with some reference to the open method of co-ordination on social
inclusion and pensions (this last field will be investigated in the next part of the present deliv-
erable).

In the literature on the OMC, the dominant analytical approach is explicitly or implicitly situ-
ated in the multi-level governance literature. The starting point of this perspective is that the
European Union is increasingly complex (Kooiman, 1993), and that traditional top-down
regulatory mechanisms are insufficient to adequately deal with this complexity. What is re-
quired are ‘new modes of governance’ able to respond to the challenges created by increased
complexity. The OMC is frequently characterised as a ‘new mode of governance’ in a multi-
level European Union which exhibits overlapping competencies assigned to multiple levels of
government, and interactions of political actors which cross those levels (Marks et al., 1996).
New modes of governance can be referred to as “...the range of innovation and transforma-
tion that has been and continues to occur in the instruments, methods, modes and systems of
governance in contemporary polities and economies, and especially within the European Un-
ion (EU) and its Member States (both current and prospective)”. In contrast with “traditional”
modes of governance, they are “only marginally — if at all — based on legislation and/or rely
on the self-regulation of private actors, the co-regulation of private and public actors as well
as the delegation of tasks to new public actors (regulatory agencies) in policy formulation”.
The distinctiveness of this analytical approach is its focus on the meso and micro levels of
policy-making.

A vast literature has focused on the functioning of single OMC processes. There are numer-
ous accounts of how the EES - as the precursor the OMC — works as a process (Goetschy,
1999, Jacobsson, 2001a and 2001b; Szyszczak, 2000a and b; Trubek and Mosher, 2001; de la
Porte and Pochet, 2002). Some were written prior to the coining of the OMC concept. In these
accounts, the process is described as being based on guidelines that provide a margin for ad-
aptation at national level, but which also involve processes of benchmarking, multilateral sur-
veillance and peer review. Member States are encouraged to transpose specific policy objec-
tives in the Employment Guidelines to national level programmes in ways which accord with
their particular socio-economic circumstances. To illustrate their efforts, Member States sub-
mit a National Action Plan (NAP). The Commission and the Labour and Social Affairs Coun-
cil in turn synthesise the national reports and make an annual assessment of progress of the
individual Member States and the Union as a whole. Since 1999, the Commission has issued
individual recommendations, to be endorsed by the Council, to the Member States for correc-
tive action. In this light, the Labour and Social Affairs Council adapts the guidelines and de-
cides on new initiatives at Community level. This process is repeated on an annual basis (de
la Porte et al., 2001; Adnett, 2001).

> This chapter has been delivered by David Natali.
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The example of the EES was then followed in other social policy sectors, notably those of so-
cial inclusion and pensions policy. While the main procedural traits were maintained, some
peculiarities characterised each single co-ordination process (Pefia Casas et al., 2001; Ra-
gaglia, 2001; Ferrera et al., 2002 on social inclusion; de la Porte and Pochet, 2002; de la Porte
and Nanz, 2004 on pensions).

These accounts of the OMCs also provide details of the institutional set-up, where the Com-
mittees (e.g. Employment Committee, Social Protection Committee, Economic Policy Com-
mittee), the Council, and the Commission are key players. These studies most often point to
the continuous shift in the balance of power between the Member States, in an intergovern-
mental logic, and the Commission, in a supranational logic. However, these approaches are
not used as fully-fledged explanatory frameworks. They focus on the macro level, and are
above all useful to explain “history-making moments such as treaty revisions or major crises”
(Rosamond, 2000: 106).

As regards the EES, some accounts suggest that although the Council has the final veto point,
the Commission plays a key role as a norm entrepreneur. As a norm entrepreneur, it would
not only have the capacity to set the agenda, but also the capacity to influence the preferences
of Member States throughout the policy process (Schmidt, 2000). Through its role as the se-
cretariat in the Employment Committee, it is an important actor in setting the agenda of the
Committee’s meetings. It has been argued that it has significant capacity to orient debates, to
propose indicators and benchmarks, to advance new ideas, and to pressure Member States to
comply with the guidelines, benchmarks and recommendations it issues to individual Member
States (de la Porte and Pochet, 2003). It could thus be conceived as an important norm entre-
preneur in the implementation of the OMC (Goetschy, 1999; de la Porte, 2002; de la Porte et
al., 2001). However, there have been no empirical tests on the extent of the Commission’s in-
fluence as a norm entrepreneur. In the same venue, contributions on social inclusion and pen-
sions OMCs stressed the role of different key actors and institutions both at the national and
European level (de la Porte and Pochet, 2002; Friedrich, 2002; de la Porte and Nanz, 2004). In
particular, the analysis of the co-ordination process on pensions has clearly identified the in-
teraction of different networks usually identified as the ‘socially-oriented’ and the ‘economi-
cally-oriented” actors. In that respect, different studies have focused on the internal articula-
tion of both the Commission (between the Ecfin DG and the Employment and Social Affairs
DG) and the Council (between the Ecofin Council supported by the Economic Policy Com-
mittee; and the Council of Employment and Social Affairs Ministers supported by the Social
protection Committee). They have defined this confrontation as one of the dynamics leading
to the development of the co-ordination procedures (de la Porte and Pochet, 2002; Pochet,
2003).

Aside from the dominant focus on process in a multi-level governance logic, analyses of spe-
cific aspects of the EES and OMCs are sparse and mostly exploratory. It is worth examining
these aspects in more detail, as it is arguably these which differentiate the EES and the OMC
from pure intergovernmental bargaining. These specificities include the indicators and
benchmarks that have increased in number and in political status throughout the lifetime of
the strategy (Vandenbroucke, 2001 on social inclusion; De Deken, 2003; Pefia Casas, 2004;
and Casey, 2004 on pensions; Salais 2004, on the EES).

The official peer review session on best practices that accompanies each round of reporting
has also not been analysed in detail. In the EES, it is a two-day process, whereby member
states present their NAPs and respond to prepared critiques made by other Member States.

The peer review programme on active labour market policies, which is of a more voluntary
nature than the peer review of the whole NAP, is also under-analysed. Peer review in this con-
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text is supposed to involve national experts seeking to respond to a specific and targeted prob-
lem that has successfully been combated elsewhere through a particular initiative (Bisopoulos,
2003). However, a first assessment of the peer review programme has concluded that the pos-
sibilities for policy or initiative transfer are limited, due to significant structural and practical
differences between Member States. Such reviews have — at best —sparked national level dis-
cussions on certain aspects of active labour market policies). In addition, the relationship be-
tween the EES and the European Social Fund, which although theoretically are linked, in
practice follow separate dynamics (Hartwig, 2002) has yet to be the subject of detailed analy-
sis. Finally, one EES tool, which as it is discussed in the literature might be expected to lead
to policy change, is that of public ‘naming and shaming’. However, while this may take place
within the process itself, Meyer (2003) has recently demonstrated that media coverage of the
EES has decreased since 1997. There are thus notable gaps in the literature regarding particu-
lar dimensions of the EES and how they might be integrated more fully into existing analyses.
The same argument can be proposed for the other processes of co-ordination. As proved by
Natali and de la Porte (2004) and Larsen et al. (2004), other OMC processes than the EES
have shown a lack of transparency and a more specific lack of media and public opinion in-
terest.

IX.2 The OMC Literature at the crossroads: Learning, Democracy, Participation
and the European Social Model

The bulk of the literature on the EES and OMC is linked to broader questions associated with
the governance of the EU. This section reviews three of these on: policy learning, democracy,
and the European social model.

IX.2.1 Learning

For political scientists and sociologists, many of whom analyse the EES from a multi-level
governance perspective, the strategy and the OMC operate theoretically in a completely dif-
ferent way than top-down governance — in a more co-operative and participative spirit and
with the use of different tools that should lead to policy change through learning. Thus it is
argued that the learning process engendered by one or several OMC instruments could lead to
changes adapted to national contexts (Eberlein and Kerwer, 2002: 3; Ferrera et al., 2000 and
2002; Hemerijck, 2001; Trubek and Mosher, 2003; Knill and Lenschow, 2003; de Burca and
Zeitlin, 2003: 2; Overdevest, 2002; Biagi, 2000: 159; Jacobsson, 2001b: 1; Scharpf, 2002; de
la Porte and Pochet, 2002). This focus on learning reflects that the interest in the OMC has
above all been driven by the ideational dimension, i.e. the possibility that it could lead to
changes in ideas and discourse among national actors. These are mainly derived from a socio-
logical institutionalist approach and focus on the cognitive effect of the EES (Jacobsson
2001a and b; Goetschy, 2003; Trubek and Mosher, 2001). “Effects may include... more sub-
tle impact on national debates and discourses, changes in ways of thinking policy (policy
principles), and collective understandings and identities” (Jacobsson, 2001a: 3).

Trubek and Mosher (2003) have analysed the EES according to its “learning capabilities” —
i.e the features and instruments — which, they maintain, embody “mechanisms for learning”.
They drew up a list of such mechanisms from the literature of organisational learning and de-
liberative democracy. These are “mechanisms that destabilize existing understandings, bring
together people with diverse viewpoints in settings that require sustained deliberation about
problem-solving; facilitate erosion of boundaries between both policy domains and stake-
holders; reconfigure policy networks; encourage decentralized experimentation; produce in-
formation on innovation; require sharing of good practice and experimental results; encourage
actors to compare results with those of the best performers in any area; and oblige actors col-
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lectively to redefine objectives and policies” (Trubek and Mosher, 2003: 46-47). They judge
that the EES contains all these elements, in one degree or another. They identify the EES’
overall objectives, re-enforced through quantitative benchmarks, as the most powerful learn-
ing instrument, because definition and measurement of objectives could destabilise prior un-
derstandings of issues and thus lead to incremental changes (Trubek and Mosher, 2003). This
has also been suggested elsewhere (de la Porte et al., 2001; de la Porte and Pochet, 2002), but
it has been recognised that thus far the learning capabilities of the EES have been weak in
many instances.

Learning can at the same time be conceived as a functional feature of the EES, as well as an
important dimension of its output. When the EES was first launched, it was decided that it
should be evaluated after a five-year period. This evaluation process does not support the the-
sis of an important learning dimension, and little evidence of learning processes can be found
in the national evaluations. In fact, the adoption of the new strategy was driven by political
bargaining rather than by learning from the weakness and successes of the last five years.

1X.2.2 Democracy

Theories of deliberative democracy have been influential in recent debates on governance and
democracy in the EU. Two approaches in particular have been associated with specific EU
processes. The first approach is that of deliberative supranationalism, where political delib-
eration is designed to foster mutual learning among experts; here the focus has primarily been
on the role of comitology committees (Joerges and Neyer, 1997; Joerges, 1999). Yet there is
considerable scepticism concerning this form of deliberation. For example, Dehousse (2004)
argues that “...in the eyes of public opinion, cooperation between experts within more or less
obscure networks is not necessarily the best form of legitimation (...) Space for debate and
mechanisms of control are thus necessary”. Second, the EES (and the OMC), especially in
terms of input — participation, transparency and openness — are also being analysed through
the theory of directly deliberative polyarchy that stresses the importance of the participation
of different citizens in a bottom-up logic (Cohen and Sabel, 2003). The ambition of the latter
theoretical perspective is normative, and the importance of the participative dimension of the
EES is arguably over-stated, yet does have an important place in the EES.

In the framework of the EES, the social partners in the national arena are encouraged to par-
ticipate in all stages of the process and are in particular called upon to take an active role in
the adaptability pillar. Participation is also emphasised in the framework of the OMC (Telo,
2002). Current research indicates that in practice, participation in the EES has proved to be
uneven, especially among trade unions (Winterton and Foden, 2002; Raveaud, 2001 for the
French case). The European Foundation for the Improvement of Living and Working Condi-
tions conducted a cross-national survey on the participation of social partners. Without pre-
senting an exhaustive account of the results, several observations are worth mentioning. First,
in all countries but one (Luxembourg), the national action plans are characterised as govern-
mental, rather than jointly-produced documents (de la Porte and Pochet, 2005). This point is
worth emphasising, as theoretical accounts of the OMC characterise its dynamic as bottom-
up. In seven out of fifteen countries, the social partners have, however, made a direct contri-
bution to the national action plan. Such contributions were mainly to the adaptability pillar,
where the responsibility of the social partners is strongest. A high level of satisfaction of the
participatory conditions is correlated with a direct contribution to the NAP in six out of the
seven cases, the exception being Denmark. It therefore seems that the level of satisfaction of
the social partners increases with the quality — more active — of their participation.

Participation of local actors in the EES process is another emerging area of research (Schmid,
2002; Zeitlin, 2002; Jacobsson, 2004). Recent empirical findings for Sweden suggest that lo-
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cal policy-making for matters covered by the EES takes place independently from the EES. In
Sweden, “local action plans” (LAPs) are drawn up on the basis of the political objectives
agreed under the EES by actors at local level (financed by the Commission, the actor pushing
hardest for increasing participation — Pochet, 2003). However, the LAPs are to a great extent
developed independently of the NAPs. As put by Jacobsson (forthcoming): “The EES has so
far in much developed as a superficial and centralised process in parallel to the existing
structures, instead of linking up systematically with these locally and regionally”.

Recent analyses suggest that there is a move towards greater involvement in the EES, but that
this differs according to country and to the type of non-state actor. Schelkle (forthcoming: 12)
suggest that government officials are not always keen on involving more actors: “If OMC is
predominantly concerned with domestic reforms in a situation of deep uncertainty, participa-
tion of non-state actors — and thus a stronger EU leverage — is sometimes but not always ap-
preciated by the government”.

1X.2.3 European Social Model

The theme of the European Social Model must be considered in conjunction with the conse-
guences of EMU, which shaped both the objectives and institutional design of both the EES
and the OMC. Rather than being seen as a classical spill-over, however, the EES should be
viewed, in Dyson’s words (1994: 295), in terms of “pollination, whether the seeds of integra-
tion germinate successfully in proximate sectors, like labour markets and budgetary policy,
depends on the fertility of the soil there; in integration, fertility requires a critical mass of ac-
tors with the will and the capacity to act”. This approach makes explicit the importance of the
politics of the process. In this respect, the work of van Riel and van der Meer (2002), explain-
ing the emergence of the EES through advocacy coalitions, is interesting. It suggests that the
role of certain ideas are supported by specific groups of actors in the definition of the EES’s
policy content at European level, as well as the implementation of its different components in
Member States.

There are some analyses that seek to establish the precise nature of the link between EMU and
EES (Hodson and Maher, 2001; Wessels and Linsenmann, 2001; de la Porte and Pochet, 2003
and Jenson and Pochet, forthcoming). Indeed, the EES is linked to the over-arching objective
of the European Union to increase its competitiveness and economic performance. The EEG
is subordinated to the objectives of the Broad Economic Policy Guidelines (BEPG) that de-
fine the general economic policy of the Union. In this respect, Begg (2003: 6) points out that
the EES has not sought to make a “broader contribution...to steering the economy”. Indeed,
the more fundamental parts of labour market reform, such as wage and regulatory flexibility,
are not part of the strategy, and receive more attention in the BEPG.

Begg (2003) has argued that the EES is characterised by Third Way type ideas, including eg-
uity (see Rubery, 2002) and activation. The form and effect of activation policies has been
discussed particularly in welfare state literature but also by political actors. While some criti-
cise the notion of activation, others act as spokespersons/advocates of welfare state reform
(Scharpf, 2002; Hemerijck, 2001; Ferrera et al., 2000). From a reform perspective, the EES
can be seen as an additional instrument with which to enhance the social dimension to the
European Union. (Rodrigues, 2002; Ferrera, 2001; Pochet, 2002). Others, however, remain
sceptical of its real added value to compensate the European Social Model for the liberal bias
of EU integration (Scharpf, 2002).

Among the issues debated regarding the European Social Model is that of activation’s actual
impact on the employment rate of the European Union and on Member States’ employment
policies more generally (Barbier, 2001). While the employment rate of the Union has in-
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creased since the launching of the strategy, this is attributable to many factors. It is virtually
impossible to single out the influence of the EES per se. What can be affirmed is that most of
the pressure to converge towards the EU’s objectives under the EES — of which activation is
an important component — is on countries with continental and southern welfare state ar-
rangements, with male-breadwinner, female carer model and differentiation of social protec-
tion according to occupational class, and dominance of passive policies (de la Porte, 2002).
However, besides the general move from passive to active policies that the EES implies, there
are few specific thematic analyses of the EES (on entrepreneurship, see Foden and Magnus-
son, 2000). Nonetheless, it appears from the five-year evaluation of the EES, confirmed by
Rubery (2002: 550), that “...in the recent period by far the most important EU influence on
equal opportunities policies has come from the employment strategy”.

The EES, where agreement on strategic objectives and benchmarks is above all decided by
consensus, has recently been raised in political status. It is now synchronised in terms of tim-
ing with the more politically salient (at least at European level) Broad Economic Policy
Guidelines (BEPG). Yet from a normative perspective, the implications of having a social
policy built around employment need to be explored. Some headway has been made in this
direction (Visser, 2002). Indeed, some of the most interesting national studies of the +5 EES
assessment adopt  this approach (http://www.europa.eu.int/comm/ employ-
ment_social/news/2002/may/eval_en.html).

1X.3 Conclusion

As a final note, we would like to highlight the eminently political nature of the EES, that ap-
peared in the five-year evaluation of the strategy (see JESP, Digest, 13.2.1 and 13.3.1 for
more details), as well as in the fact that no clear status was agreed in constitutional convention
for the OMC (see de Bdrca and Zeitlin, 2003 for more details). It appears, especially after
having analysed the development of the EES and its recent re-politicisation, that these ques-
tions need to be addressed directly and systematically. Politicisation does not necessarily lead
to a prioritisation of the most efficient solutions, especially if these have resulted from nego-
tiation among the 15 Member governments of the EU. It could lead to selecting proposals that
meet the lowest degree of resistance, but which are not necessarily the most efficient or to
prioritise the solutions that are in line with the ideological majority. As Hemerijck and Visser
underlined (2001: 9) “There is often a tension between a valid policy analysis, with its empha-
sis on precision and clear objectives, and a reliable policy analysis, with its emphasis on
shared understanding and consensus in the face of political opposition”. It goes without say-
ing that European compromises render the possibility of attaining an effective policy analysis
even more difficult.

IX.4 Bibliography
Abbott, K. W. and Snidal, D. (2000), “Hard and Soft Law in International Governance”, In-
ternational Organization, Vol.54, No.3, pp.421-456.

Abels, G. (2002) “Experts, Citizens and Eurocrats — Towards a Policy Shift in the Govern-
ance of Biopolitics in the EU, European Integration online Papers (EioP), Vol.6, No.19, 3
December 2002 (http://eiop.or.at/eiop/texte/2002-019a.htm).

Adnett, N. (2001), “Modernizing the European Social Model: Developing the Guidelines»,
Journal of Common Market Studies, Vol.39, N°2, pp.353-364.

Aglietta, M., De Boissieu, C., Bureau, D., Gauron, A., Herzog, P., Jacquet, P. and Muet, P-A.
(1998), Coordination européenne des politiques économiques, Rapport du Conseil d'ana-
lyse économique, No.5, La Documentation francaise, Paris.

Newgov - 01 - D34 - Updated State of the Art Report.doc 61


http://www.europa.eu.int/comm/employment_social/news/2002/may/eval_en.html
http://www.europa.eu.int/comm/employment_social/news/2002/may/eval_en.html
http://eiop.or.at/eiop/texte/2002-019a.htm

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Ahonen, P. (2001), “Soft Governance, Agile Union? Analysis of the Extensions of Open Co-
ordination in 2001”, EIPA Working Paper, 18.1V-2001, European Institute of Public ad-
ministration, Maastricht.

Amitsis, G., Berghman, J., Hemerijck, A. et al. (2003), “Connecting Welfare Diversity within
the European Social Model », Background Report prepared for International Conference of
the Hellenic Presidency of the European Union, loannina, Greece, 21-22 May 2003. Also
Published in Sakellerapoulos, T. and Berghman, J. (eds.) (2004), Connecting Welfare Di-
versity within the European Social Model, Intersentia, Brussels.

Anderson, K.M. (2000), “The Europeanisation of pension Arrangements: Convergence or Di-
vergence?», Paper prepared fot the OSE Seminar “The Transposition of the EU's ‘Soft’
Social Policy Measures at the National Level”, Brussels, 24 May 2000.

Andersson, J. (1999), “Report on the Communication from the Commission on a Concerted
Strategy for Modernising Social Protection (COM (99) 347)”, Committee of Employment
and Social Affairs of the European Parliament, Brussels, 18 November 1999.

Arcq, E. (1993), “Du Pacte social au plan global”, Courrier hebdomadaire du Crisp,
No0.1420-1421, Centre de recherche et d’information socio-politiques, Brussels.

Armstrong, K. (2003), “Tackling Social Exclusion Through OMC: Reshaping the Boundaries
of EU Governance”, in Borzel, T. and Cichowski, R., The State of the European Union.
Vol.6: Law, politics and Society, Oxford University Press, Oxford, pp.170-194.

Armstrong, K. (2004), “Combatting Social Exclusion Through OMC: A UK Perspective”,
Paper presented to the Workshop “Nuove forme di decisione e nuevo forme di regolazione:
il metodo del ccordinamento aperto nel processo di integrazione europea”, Brescia, Fe-
bruary 2004.

Arnold, C. U. and Cameron, D. R. (2001), “Why the EU Developed the European Employ-
ment Strategy: Unemployment, Public Opinion and Member State Preferences”, Paper
prepared for delivery at the 2001 Annual Meeting of the American Political Science Asso-
ciation, San Francisco, 30 August - 2 September 2001
(http://pro.harvard.edu/papers/015/015008CameronDav.pdf).

Arrowsmith, J., Sisson, K. and Marginson, P. (2004), “What can ‘Benchmarking’ Offer the
Open Method of Co-ordination?”, Journal of European Public Policy, Vol.11, No.2, April
2004, pp.311-328.

Atkinson, R. and Davoudi, S. (2000), “The Concept of Social Exclusion in the European Un-
ion: Context, Development and Possibilities”, Journal of Common Market Studies, Vol.38,
No.3, September 2000, pp.427-448.

Atkinson, T. (2000), « Agenda social europeen: comparaison des pauvretés et transferts so-
ciaux », in Jacquet, P., Pisani-Ferry, J., Le Cacheux, J., Atkinson, T., Boyer, R., Herzog,
P., Hel-Thelier, S., Maurice, J., Ould Aoudia, J. et Tubiana, L., (eds.), Questions euro-
péennes, Rapport du Conseil d’Analyse économique, n°27, La Documentation francaise,
Paris, pp.57-70.

Atkinson, T., Cantillon, B., Marlier, E. and Nolan, B. (2002), Social Indicators — The EU and
Social Inclusion, Oxford University Press, Oxford.

Atkinson, T., Marlier, E. and Nolan, B. (2004), “Indicators and Targets for Social Inclusion in
the European Union”, Journal of Common Market Studies, VVol.42, No.1, pp.47-75.

Barbier, C. (2002), « Convention européenne. Genese et premiers résultats », Courrier heb-
domadaire du Crisp, n°1776-1777, Centre de recherche et d’information socio-politiques ,
Bruxelles, décembre 2002.

Newgov - 01 - D34 - Updated State of the Art Report.doc 62


http://pro.harvard.edu/papers/015/015008CameronDav.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Barbier, C. et Pochet, P. (2000), « Bilan social de I’Union européenne — 1999 », Premier rap-
port annuel, Rapport, N° 67, Observatoire social européen et Institut syndical européen,
Bruxelles.

Barbier, C., de la Porte, C. and Pochet, P. (2002), “Digest”, Journal of European Social Poli-
cy, Vol.12, No.3, August 2002, pp.241-248.

Barbier, J.-C. (1998), “A la recherche de la politique européenne de I’emploi”, Cahiers du
Centre d’études de I’emploi, N0.37, Presses universitaires de France, Paris, pp.357-380.

Barbier, J.-C. (2001), “Assessing the European Employment Strategy: Some Preliminary con-
siderations”, Presentation to the Seventh Workshop on Alternative Economic Policy in
Europe, Brussels, 28-30 September 2001.

Barbier, J.-C. (2001), “Welfare to Work Policies in Europe — the Current Challenges of Acti-
vation Policies”, Document de Travail, No.11, Centre d’études de I’emploi, Paris.

Barbier, J.-C. (2002), “Une ‘Europe sociale’ normative et procédurale: le cas de la stratégie
coordonnee pour I’emploi”, Sociétés contemporaines, No.47, pp.11-36.

Barbier, J.-C. (2004), Research on “Open Method of Coordination” and National Social Poli-
cies: What Sociological Theories and Methods?”, Paper for the RC 19 international con-
ference, Centre d’étude de I’emploi,Paris, 2-4 September 2004.

Barbier, J.-C. and Samba Sylla, N. (2001), “Stratégie européenne pour I’emploi: les représen-
tations des acteurs en France”, Rapport pour la DARES et la Délégation a I’emploi du mi-
nistetre du Travail et de I’Emploi, December 2001 (http://www.cee-
recherche.fr/fr/fiches_chercheurs/texte _pdf/Barbier-EES-2001.pdf).

Barbier, J.-C. and Samba Sylla, N. (2004), “La Stratégie européenne pour I’emploi : genése,
coordination communautaire et diversité nationale”, Rapport de recherche, No.16, Centre
d’études de I’emploi, Paris, October 2004 (http://www.cee-
recherche.fr/fr/rapports/stategie_europeenne_emploi.pdf).

Barnard, C. (2002), “The Social Partners and the Governance Agenda”, European Law Jour-
nal, Vol.8, No.1, March 2000, pp.80-101.

Barnard, C. and Deakin, S. (2001), “Corporate Governance, European Governance and Social
Rights”, Paper presented at “Fundamental Social Rights: A Conference to Mark the Forti-
eth Anniversary of the Introduction of a Course on ‘Industrial Law’ (later called Labour
Law) in Part 11 of the Cambridge Law Tripos”, University of Cambridge, 21 July 2001.

Begg, D., Crémer, J., Danthine, J-P., Edwards, J., Grilli, V., Neven, D. J., Seabright, P., Sinn,
H-W., Venables, A. J. and Wyplosz, C. (1993), “Making Sense of Subsidiarity: How Much
Centralization for Europe?”, Monitoring European Integration, No.4, Centre for Economic
Policy Research, London.

Begg, I. (2003), “Hard and soft economic policy coordination under EMU: problems, para-
doxes and prospects”, Working Paper Series, N0.103, Center for European Studies, Har-
vard University, Cambridge (http://www.ces.fas.harvard.edu/ work-
ing_papers/BeggHardEMU.pdf).

Begg, 1. (2004), “Symposium: Reforming Fiscal Policy Co-ordination under EMU: What
Should become of the Stability and Growth Pact?”, Journal of Common Market Studies,
Vol.42, No.5, pp.1023-1059.

Begg, I. and Berghman, J. (2002), “EU Social (Exclusion) Policy Revisited?”, Journal of
European Social Policy, Vol.12, No.3, August 2002, pp.179-194.

Begg, I., Berghman, J., Chassard, Y., Kosonen, P., Kongshgj Madsen, P., Matsaganis, M.,
Mayes, D., Muffels, R., Salais, R. and Tsakloglou, P. (2001), Social Exclusion and Social

Newgov - 01 - D34 - Updated State of the Art Report.doc 63


http://www.cee-recherche.fr/fr/fiches_chercheurs/texte_pdf/Barbier-EES-2001.pdf
http://www.cee-recherche.fr/fr/fiches_chercheurs/texte_pdf/Barbier-EES-2001.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Protection in the European Union: Policy Issues and Proposals for the Future Role of the
EU, South Bank University, European Institute, July 2001.

Begg, I., Hodson, D. and Maher, I. (2003), “Economic Policy Coordination in the European
Union”, National Institute Economic review, N0.183, January 2003.

Behning, U. (2003), “Implementing the ‘New Open Method of Coordination’ in the Field of
Social Inclusion”, Transfer, VVol.9, No.4, pp.737-742.

Behning, U. (2005), “Die neue Methode der offenen Koordination: VVersuche der integrations-
theoretischen Klassifizierung einer neuen Form des sozialpolitischen Regierens in der Eu-
ropaischen Union”, Osterreichische Zeitschrift fiir Politikwissenschaft (OZP) (forthco-
ming).

Bercusson, B. (2000), “The European Employment Strategy and the EC, Institutional Struc-
ture of Social and Labour Law”, draft contribution at the workshop “Legal Dimensions of
the European Employment Strategy”, Saltsa, Brussels, 9-10 October 2000.

Bercusson, B. (2001), “The Institutional Architecture of the ESM”, Presentation at the EUI
Conference, 11 November 2001.

Beresford Taylor, A. (2000), “EU Moves Towards the Creation of a Network Europe”; Euro-
pean Voice, Vol.6, No.24, 15-21 June 2000.

Berghman, J. (1997), “Can the Idea of Benchmarking be Applied to Social Protection?”, Bul-
letin Luxembourgeois des questions sociales, Vol.4, November 1997, pp.119-130.

Berghman, J. (1997), “Social Protection in the European Union”, in Bosco, A. and Hutsebaut,
M. (eds.), Social Protection in Europe. Facing up to Changes and Challenges, European
Trade Union Institute, Brussels, pp.401-404.

Berghman, J. (1998), “Collecting Evidence of Trends and Cases in the EU”, Report on the
Social Protection as a Productive Factor, European Institute of Social security, Brussels,
mimeo.

Berghman, J. and Okma, K.G.H. (2002), “The Method of Open Co-ordination: Open Proce-
dures or Closed Circuit? Social Policy Making Between Science and Politics”, European
Journal of Social Security, VVol.4, No.4, pp.331-341.

Bernard, N. (2003), “A “‘“New Governance’ Approach to Economic, Social and Cultural Rights
in the EU”, in Hervey, T.K. and Kenner, J. (eds.), Economic and Social Rights under the
Charter of Fundamental Rights of the European Union, Hart Publishing, Oxford/Portland,
Oregon, pp.247-268.

Bertozzi, F. E and Bonoli, G. (2002), “Verso una convergenza delle politiche nazionali per
I’occupazione? La costruzione di un modello europeo attraverso il metodo del coordina-
mento aperto”, Rivista Italiana di Politiche Pubbliche, No.3, pp.31-57.

Best, E. and Bossaert, D. (2002), From Luxembourg to Lisbon and Beyond, Making the Em-
ployment Strategy Work, European Institute of Public Administration, Maastricht.

Biagi, M. (2000), “The Impact of European Employment Strategy on the Role of Labour Law
and Industrial Relations”, The International Journal of Comparative Labour Law and In-
dustrial Relations, Vol.16, No.2, Summer 2000, pp.155-173.

Biagi, M. (2002), “Quality in European Community Industrial relations”, in Blanpain, R.
(ed.), The Evolving Employment Relationship and the New Economy, Kluwer Law Interna-
tional, Boston, pp.153-162.

Bisopoulos, A. (2003), “The European Employment Strategy: Innovative Governance by Peer
Review”, in Holzinger, K., Knill, C. and Lehmkuhl, D. (eds.), Conditions and Patterns of
Governance in Historical Comparison, Leske und Budrich, Opladen.

Newgov - 01 - D34 - Updated State of the Art Report.doc 64



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Borras, S. and Jacobsson, K. (2004), “The Open Method of Co-ordination and New Govern-
ance Patterns in the EU”, Journal of European Public Policy, Vol.11, No.2, pp.185-208.

Bossier, F., Lebrun, 1., Mertens, S., Streel, C. and Van Brusselen, P. (1998), “Les priorités
d’Essen en matiere d’emploi”, Planning Paper, No0.84, Bureau fédéral du Plan, Brussels.

Bouget, D. (1998), “Social Policy in the EMU Area: Between a Dream and a Nightmare”,
Transfer, VVol.4, No.1, pp.67-87.

Bulmer, S. and Padgett, S. (2003), “Policy transfer in the European Union: An Institutionalist
Perspective”, paper for the ESRC project on “The European Union as a medium of policy
transfer: case studies from utilities regulation”, 13 October 2003.

Busch, K. (1996), “UEM: Le danger de dumping social et salarial”, in Jacobi, O. and Pochet,
P. (eds.), Union économique et monétaire et négociations collectives, Working Paper,
No.14, Observatoire social européen, Brussels, pp.33-41.

Busch, K. (1998), “The Corridor Model. A Concept for Further Development of an EU Social
Policy”, Discussion Working Paper, N0.98.02.02 (E), European Trade Union Institute,
Brussels.

Busse, R., Wismar, M. and Berman, P. (2002) (eds.), The European Union and Health Ser-
vices, The Impact of the Single European Market on Member States, 10S Press, Amster-
dam.

Calmfors, L. (1999), “Macroeconomic Policy, Wage Setting, and Employment — What Dif-
ference Does EMU Make?”, Oxford Review of Economic Policy, Vol.14, No.3, pp.125-
150.

Cantillon, B. (2004), “European Subsidiarity Versus American Social Federalism: Is Europe
in Need of a Common Social Policy?”, paper prepared for the 2" ESPANET Conference,
Oxford, 9-11 September 2004.

Carmel, E. (2003), “What is European and social about European social policy? Some re-
marks on the open method of co-ordination”, paper presented at the 1* ESPANET confer-
ence, Copenhagen, 14-17 November 2003.

Caviedes, A. (2003), “The Open Method of Coordination in Immigration Policy: A Tool for
prying open Fortress Europe?”, Journal of European Public Policy, Vol.11, No.2, pp. 289-
310.

Chalmers D. and Lodge, M. (2003), “The Open Method of Coordination and the European
Welfare State”, ESRC Discussion paper, No.11, june, Centre for Analysis of Risk and
Regulation, London School of Economics and Political Science.

Chassard, Y. (1998), “Modernising and Improving Social Protection in Europe”, General Re-
port of the Conference in Mondorf, 10 and 12 November 1997, Bernard Brunhes Interna-
tional, Paris.

Chassard, Y. (1999), “La construction européenne et la protection sociale a la veille de
I’élargissement”, Droit social, No.3, pp.268-278.

Chassard, Y. (2001), “European Integration and Social Protection: From the Spaak Report to
the Open Method of Co-ordination”, in Mayes, D. G., Berghman, J. and Salais, R. (eds.),
Social Exclusion and European Policy, Edward Elgar Publishing, Cheltenham, pp.291-
321.

Chassard, Y. and Bosco, A. (1998), “L’émergence du concept d’employabilité”, Droit social,
No.11, pp.903-911.

Checkel, J. T. (1998), “Social Construction and Integration”, Arena Working Paper, WP
98/14, Advanced Research on the Europeanisation of the Nation State, Oslo
(http://www.arena.uio.no/publications/wp98_14.htm).

Newgov - 01 - D34 - Updated State of the Art Report.doc 65


http://www.arena.uio.no/publications/wp98_14.htm

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Cohen, J. and Sabel, C. (2003), “Sovereignty and Solidarity: EU and US”, in Zeitlin, J. and
Trubek, D. (eds.), Governing Work and Welfare in A New Economy: European and Ameri-
can Experiments, Oxford University Press, London, pp.345-375.

Collignon, S., Dehousse, R., Gabolde, J., Jouen M., Pochet, P., Salais, R., Sprenger, R.-U. and
Zsolt De Sousa, H. (2005), The Lisbon strategy and the Open Method of Co-ordination. 12
Recommendations for an Effective Multi-level Strategy, Policy paper No.12, Notre
Europe, Paris, March 2005.

Conseil d’orientation des retraites (2004), Les retraites en Europe et aux Etats-Unis: des en-
seignements pour la France?, Colloque organisé par le Conseil d’orientation des retraites
le 18 mai 2004, La Documentation francaise, Paris.

Cornilleau, G., Dantec, A., Math, A. and Sterdyniak, H. (2003), « La méthode ouverte de
coordination et le rapport conjoint sur les retraites, une analyse critique », document pré-
senté au Conseil d'orientations des retraites, Paris, June 2003.

Crouch, C. (2000), “The Political and Institutional Deficits of European Monetary Union”, in
Crouch, C. (ed.), After the Euro — Shaping Institutions for Governance in the Wake of
European Monetary Union, Oxford University Press, Oxford, pp.1-23.

de Burca, G. (1999), “Reappraising Subsidiarity’s Significance After Amsterdam”, Harvard
Jean Monnet Working Paper, No.7/99, Harvard Law School, Cambridge in the framework
of a seminar and workshop on Advanced Issues in Law and Policy of the European Union,
NAFTA and the WTO.

de Burca, G. (2003), “The Constitutional Challenge of New Governance in the European Un-
ion”, European Law Review, No0.28, December 2003.

de Burca, G. and Zeitlin, J. (2003), “Constitutionalising the Open Method of Coordination —
What should the Convention propose”, CEPS Policy Brief, No0.31, Centre for European
Policy Studies, Brussels, March 2003.

De Deken, J.-J. (2003), “The Role of Benchmarking and the Open Method of Coordination in
the Transformation of the European Welfare States. The Case of Old-Age Pensions and
Labour Market Reform”, paper prepared fot the ESPAnet conference, Copenhague, 13-15
November 2003.

de la Porte, C. (2000), “The Instruments of ‘New Governance’ for Analyses and Policy-
making in the EU”, Document prepared at the request of the Ministry of Social Affairs,
Public Health and Environment, Brussels, mimeo, presented at the workshop “New Gov-
ernance Process in the EU”, Brussels, 12 July 2000.

de la Porte, C. (2002a), “Is the Open Method of Co-ordination Appropriate for Organising
Activities at European level in Sensitive Policy Areas?”, European Law Journal, Vol.8,
No.1, March 2002, pp.38-58.

de la Porte, C. (2002b), “The Soft Open Method of Co-ordination in Social Protection”, in
Gabaglio, E and Hoffmann, R. (eds.), European Trade Union Yearbook 2001, European
Trade Union Institute, Brussels, pp.339-363.

de la Porte, C. (2003a), “How Relevant is the Pensions OMC to the Reform of Pension Sys-
tems in EU Members States?”, in Degryse, C. and Pochet, P. (eds.), Social Developments
in the European Union 2002, European Trade Union Institute, Observatoire social eu-
ropéen and Saltsa, Brussels, pp.253-277.

de la Porte, C. (2003b), “Is Open Method of Coordination on Pensions Credible?”, in Gaba-
glio, E. and Hoffmann, R. (eds.), European Trade Union Yearbook 2002, European Trade
Union Institute, Brussels, pp.313-328.

Newgov - 01 - D34 - Updated State of the Art Report.doc 66


http://www.ceps.be/index.php
http://www.ceps.be/index.php

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

de la Porte, C. and Deacon, B. (2004) “Social policy influence of the EU and other global ac-
tors: the case of Lithuania”, Policy Studies, VVol.25, pp.121-137.

de la Porte, C. and Nanz, P. (2004), “The OMC - a deliberative-democratic mode of govern-
ance? The cases of employment and pensions”, Journal of European Public Policy,
Vol.11, No.2, April 2004, pp.267-288.

de la Porte, C. and Pochet, P. (eds.) (2002), Building Social Europe through the Open Method
of Co-ordination, P.1.E.-Peter Lang, Brussels.

de la Porte, C. and Pochet, P. (2003a), “The OMC Intertwined with the Debates on Govern-
ance, Democracy and Social Europe”, Research on OMC and European integration pre-
pared for Minister Frank VVandenbroucke, Minister for Social Affairs and Pensions, April
2003.

de la Porte, C. and Pochet, P. (2003b), “A twofold assessment of employment policy coordi-
nation in light of economic policy coordination”, in Foden, D. and Magnusson, L. (eds.),
Five years’ experience of the Luxembourg employment strategy, European Trade Union In-
stitute, Brussels, pp.13-68.

de la Porte, C. and Pochet, P. (2003c), “The Participative Dimension of the OMC”, Paper
(draft version ) for the Conference “Opening the Open Method of Coordination”, Joint
SALTSA, OSE, University of Madison-Wisconsin, European University Institute, Flor-
ence, 4-5 July 2003.

de la Porte, C. and Pochet, P. (2004), “The European Employment Strategy: EXxisting Re-
search and Remaining Questions”, Journal of European Social Policy, Vol.14, No.l,
pp.71-78.

de la Porte, C. and Pochet, P. (2005), « Participation in the Open Method of Co-ordination.
The Cases of Employment and Social Inclusion”, in Zeitlin, J. and Pochet, P. (eds.), The
Open Method of Coordination in Action : The European Employment and Social Inclusion
Strategies, P.1.E. Peter Lang, Brussels, pp.19-33.

de la Porte, C., Pochet, P. and Room, G. (2001), “Social Benchmarking, Policy Making and
New Governance in the EU”, Journal of European Social Policy, Vol.11, No.4, November
2001, pp.291-308.

de la Rosa, S. (2004), “La méthode ouverte de coordination dans les nouveaux Etats membres
- Les perspectives d'utilisation d'un outil de soft law”, Paper presented at the 3 meeting of
young scholars, Aix en Provence, September 2004.

de Schutter, O. (2004), “The implementation of the EU charter of fundamental rights through
the open method of coordination”, Jean Monnet working paper, No.7/04, New York Uni-
versity School of Law, New York.

de Schutter, O. (2005), “The Implementation of Fundamental Rights through the Open
Method of Coordination”, in de Schutter, O. and Deakin, S., (eds.), Social Rights and Mar-
ket Forces: Is the Open Coordination of Employment and Social policies the Future of So-
cial Europe?, Bruylant, Brussels (forthcomming).

de Schutter, O., Lebessis, N. and Paterson, J. (2001), Governance in the European Union,
Cahiers of the Forward Studies Unit, Office for Official Publications of the European
Communities, Luxembourg.

Deacon, B., Hulse, M. and Stubbs, P. (1997), Global Social Policy: International organiza-
tions and the future of welfare, Sage Publications, London.

Degimbe, J. (1999), La politique sociale européenne, du trait¢ de Rome au traité
d’Amsterdam, European Trade Union Institute, Brussels.

Newgov - 01 - D34 - Updated State of the Art Report.doc 67


http://www.ingentaconnect.com/content/routledg/rjpp/2004/00000011/00000002/art00006;jsessionid=16cbvml2utm15.victoria
http://www.ingentaconnect.com/content/routledg/rjpp/2004/00000011/00000002/art00006;jsessionid=16cbvml2utm15.victoria

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Dehousse, R. (2004) (ed.), L’Europe sans Bruxelles? Une analyse de la méthode ouverte de
coordination, L’Harmattan, Paris.

Dehousse, R. (2004), “Conclusion: Du bon usage de la méthode ouverte de coordination”, in
Dehousse, R. (ed.), L’Europe sans Bruxelles? Une analyse de la méthode ouverte de coor-
dination, L’Harmattan, Paris, pp.157-180.

Dermot, H. and Mabher, 1. (2001), “The Open method of Coordination. The Case of Soft Eco-
nomic Policy Coordination”, Journal of Common market Studies, Vol.39, No.4, pp.719-
746.

Dispersyn, M., Van Der Vorst, P., De Falleur, M., Guillaume, Y., Hecq, Ch., Lange, B. and
Meulders, D. (1992), “La construction d’un serpent social europeen. Etude de faisabilité”,
Revue Belge de Sécurité sociale, No.34, pp.315-656.

Dobson, L. and Follesdal, A. (2004), Political theory and the European constitution, London,
Routledge.

Dolowitz, D. and March, D. (1996), “Who Learns What from Whom: A Review of the Policy
Transfer Literature”, Political Studies, No.44, pp.343-357.

Dudek, C.M. (2003), “Open Method of Co-ordination : The EU’s Impact Upon Spanish Pen-
sion Reform”, Presented at the European Union Studies Association Conference, Nash-
ville, Tennessee, 27-29 March 2003.

Dufresne, A. (2000), “Les plans nationaux d’action pour I’emploi 2000 et la ligne 14: ‘rendre
le systéme fiscal plus favorable a I’emploi’”, fiche réalisée pour le ministére belge des Af-
faires sociales, de la Santé publique et de I’Environnement, septembre 2000.

Dufresne, A. (2001) “Analyse du discours de la Banque centrale européenne: aspects sociaux
— Le vieillissement de la population: I’argument pour la privatisation et I’individualisation
des retraites”, Document produced for the Ministry of Social Affairs, Public Health and
Environment, Brussels, October 2001.

Dyson, K. (2002a),. “EMU as Europeanisation: Convergence, Diversity, and Contingency”, in
Verdun, A. (ed.), The €uro, European Integration Theory and Economic and Monetary
Union, Rowman & Littlefield Publishers, Lanham, pp.91-108.

Dyson, K. (2002b), European States and the Euro — Europeanization, Variation, and Conver-
gence, Oxford University Press, Oxford.

Eberlein, B. and Kerwer, D. (2002), “Theorising the New Modes of European Union Govern-
ance”, European Integration onlive Papers (EioP), Vol.6, No.5, 16 April 2002
(http://eiop.or.at/eiop/texte/2002-005a.htm).

Eberlein, B. and Kerwer, D. (2004), “New Governance in the European Union: A Theoretical
Perspective”, Journal of Common Market Studies, Vol.42, No.1, pp.121-142.

Ekengren, M. and Jacobsson, K. (2000), “Explaining the Constitutionalization of EU Govern-
ance - The Case of European Employment Cooperation”, SCORE Rapportserie N0.2000:8,
Stockholm Center for Organizational Research, Stockholm.

Ekstrom, A. (2001), “Perspectives of the Open Method of Voordination: from Lisbon to
Goteborg”, Europa novas fronteiras, No.9-10, Junho — Dezembro 2001, pp.103-105.

ERT (1996), “Benchmarking for policy-makers. The way to competitiveness, growth and job
creation”, Report by the European Round Table of Industrialists, October 1996.

ETUC, UNICE/UEAPME and CEEP (2003), Lettre commune Streamlining — Position of the
European Social Partners on the Commission Communication on Streamlining of Open
Coordination in the Field of Social Protection, Brussels, 16 September 2003.

Newgov - 01 - D34 - Updated State of the Art Report.doc 68


http://eiop.or.at/eiop/texte/2002-005a.htm

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

EAPN (2002), Making a Decisive Impact on Poverty and Social Exclusion? A Progress Re-
port on the European Strategy on Social Inclusion, European Anti-Poverty Network, Brus-
sels.

European University Institute (2000), “Reforming the Treaties” Amendment Procedures”,
Second report on the reorganisation of the European Union Treaties, submitted to the
European Commission on 31 July 2000, Coordinators: Claus-Dieter Ehlermann et Yves
Mény; Rapporteur: Hervé Bribosia, Florence (http://europa.eu.int/comm/archives/
igc2000/offdoc/repoflo_en2.pdf).

Evans, M. and Davies, J. (1999), “Understanding Policy Transfer: A Multi-Level, Multi-
Disciplinary Perspective”, Public Administration, Vol.77, No.2, pp.361-383.

Falkner, G. (1998), EU Social Policy in the 1990s: Towards a Corporatist Policy Community,
Routledge, London.

Falkner, G. (1999) “European social policy: towards multilevel and multi-actor governance”
in Kohler-Koch, B. and Eising, R. (eds) The transformation of governance in the EU,
Routledge, pp.142-164.

Falkner, G. and Nentwich, M., (2000) “Enlarging the European Union: The Short-Term Suc-
cess of Incrementalism and De-Politicisation”, MPIfG Working Paper, No.00/4, July 2000.

Faludi, A. (2004), “The Open Method of Co-ordination and ‘Post-Regulatory’ Territorial Co-
hesion Policy”, European Planning studies, Vol.12, No7, October 2004, pp.123-141.

Fargion, V. (2003), “The European Employment Strategy and the Italian Case”, paper pre-
sented at the 1¥ ESPANET conference, Copenhagen, 14-17 November 2003.

Featherstone, K. (1999), “Europeanization’ and EMU: The Role of Discourse, Institutional-
ism and Agency”, paper prepared for the workshop on EMU and the European model of
society, ULB, Brussels, June 1999.

Featherstone, K. (2001), “The Political Dynamics of the Vincolo Esterno: The Emergence of
EMU and the Challenge to the European Social Model”, Queen’s Papers on Europeanisa-
tion, N0.6/2001, Institute of European Studies, Queen’s University of Belfast.

Featherstone, K. and Radaelli, C. M. (2003) (eds.), The Politics of Europeanization, Oxford
University Press, Oxford.

Ferrera, M. (2001), “The European Social Model, between the *“Hard” Constraints and ‘soft’
co-ordination”, Contribution to the Conference “European Social Models: Convergence or
Coexistence? Role of the Economic and Social Agents”, Brussels, 19 November 2001.

Ferrera, M., Hemerijck, A. and Rhodes, M. (2000), The Future of Social Europe: Recasting
Work and Welfare in the New Economy, Celta Editora, Oeiras.

Ferrera, M. and Gualmini, E. (2002), “La strategia europea sull’occupazione e la governance
domestica del mercato del lavoro: verso nuovi assetti organizzativi e decisionali?”, Paper
prepared for the ISFOL project « L’Impatto della strategia europea dell’occupazione sul
mercato del lavoro italiano?”, Rome, February 2002.

Ferrera, M., Matsaganis, M. and Sacchi, S. (2002), “Open Co-ordination Against Poverty:
The New EU ‘Social Inclusions Process’”, Journal of European Social Policy, Vol.12,
No.3, pp.-227-239.

Ferrera, M. and Sacchi, S. (2004), “The Open Method of Coordination and National Institu-
tional Capabilities. The Italian Experience”, URGE Working Paper No0.2/2004, Unita di
Ricerca sulla Governance Europea, Moncalieri.

Foden, D. (1998), “Amsterdam and After: Europe’s Emerging Employment Policy”, in Gaba-
glio, E. and Hoffmann, R. (eds.), European Trade Union Yearbook 1997, European Trade
Union Institute, Brussels, pp.215-244.

Newgov - 01 - D34 - Updated State of the Art Report.doc 69



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Foden, D. (1999), “The Role of the Social Partners in the European Employment Strategy”,
Transfer, Vol .4, pp.522-541.

Foden, D. and and Magnusson, L. (2000), Contested Territory. Entrepreneurship in the Euro-
pean Employment Strategy, European Trade Union Institute and SALTSA, Brussels.

Foden, D. and and Magnusson, L. (2002), Trade Unions and the Cardiff Process: Economic
Reform in Europe, European Trade Union Institute, Brussels.

Foden, D. and and Magnusson, L. (eds.) (2003), Five Years'Experience of the Luxembourg
Employment Strategy, European Trade Union Institute, Brussels.

Friedrich, D. (2002), “The Open Method of Co-ordination. Bringing the Union closer to the
People? Participation in the process of social indicators on social inclusion”, MESPA-
Dissertation, University of Bath.

Galgdczi, B., Lafoucriere, C. and Magnusson, L. (eds.) (2004), The Enlargement of Social
Europe: The Role of the Social Partners in the European Employment Strategy, European
Trade Union Institute, SALTSA, CREER, Brussels.

Gerstenberg, O. and Sabel, C. F. (2002), “Directly-Deliberative Polyarchy: An Institutional
Ideal for Europe?”, in Joerges, C. and Dehousse, R. (eds.), Good Governance in Europe’s
Integrated Market, Oxford University Press, Oxford, pp.289-342.

Ghailani, D. ( 2003), Compte rendu du séminaire “La méthode ouverte de coordination dans
une Europe élargie: identification des enjeux”, organised by the Observatoire social euro-
péen for the Service Public Fédéral de Sécurité Sociale, Brussels, 21 March 2003.

Goetschy, J. (1997), “Quelle place pour I’emploi dans la politique sociale communautaire? ”,
L’année Sociale 1996, Presses de I’ULB, Brussels, pp.375-397.

Goetschy, J. (1998), “L’emploi et le social dans le traité d’Amsterdam: rattrapage, consolida-
tion ou percée?”, in Tel6, M. and Magnette, P. (eds.), De Maastricht a Amsterdam:
I’Europe et son nouveau traité, Editions Complexe, Paris, pp.139-163.

Goetschy, J (1999), “Forces et faiblesses de la stratégie européenne de I’emploi”, L’année So-
ciale 1998, Presses de I’ULB, Brussels, pp.351-369.

Goetschy, J. (1999), “The European Employment Strategy: Genesis and Development”,
European Journal of Industrial Relations, VVol.5, No.2, July 1999, pp.117-137.

Goetschy, J. (2001a), “La méthode ouverte de coordination: critiques, répliques et sugges-
tions”, Notabene, No.121, Observatoire social européen, April 2001, pp.8-11.

Goetschy, J. (2001b), “The European Employment Strategy from Amsterdam to Stockholm:
has it reached it cruising speed yet?”, in Towers, B. and Terry, M. (eds.), Industrial Rela-
tions Journal: European Annual Review, VVol.32, No.5, Blackwell, London, pp.401-419.

Goetschy, J. (2001c), “The European Employment Strategy from Amsterdam to Stockholm:
Has It Reached Its Cruising Speed?”, Industrial Relations Journal, Vol.32, No.5, pp.401-
418.

Goetschy, J. (2002), “A Transition Year for Employment in Europe: EU Governance and Na-
tional Diversity under Scrutiny”, Industrial Relations Journal, VVol.33, No.5, December
2002, pp.405-423.

Goetschy, J. (2003), “The European Employment Strategy, Multi-level Governance and Pol-
icy Coordination: Past, Present and Future”, in Zeitlin, J. and Trubek, D. (eds.), Governing
Work and Welfare in A New Economy: European and American Experiments, Oxford Uni-
versity Press, London, pp.59-87.

Goetschy, J. (2004), “L'apport de la méthode ouverte de coordination a l'intégration euro-
péenne”, in Magnette, P. (ed.), La grande Europe, Editions de I'Université de Bruxelles,
Brussels.

Newgov - 01 - D34 - Updated State of the Art Report.doc 70



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Goetschy, J. and Pochet, P. (1997), “The Treaty of Amsterdam: A New Approach to Em-
ployment and Social Affairs?”, Transfer, Vol.3, No.3, pp.607-620.

Goetschy, J. and Pochet, P. (2000), “Regards croisés sur la stratégie européenne de I’emploi”,
in Magnette, P. and Remacle, E. (eds.), Le nouveau modele européen, Vol.2, Les politiques
internes et externes, Editions de I’Université de Bruxelles, Brussels, pp.79-97.

Gwozdz, K. (2002), “La stratégie européenne pour I’emploi appliquée aux pays candidats,
premier essai d’évaluation”, Document de travail, Groupement d’études et de recherches
Notre Europe, Paris, juillet 2002 (http://www.notre-europe.asso.fr/fichiers/Katy.pdf).

Haas, P. M. (1992), “Epistemic communities and international policy coordination”, Interna-
tional Organization, VVol.46, No.1, pp.1-35.

Habermas, J. (1996), Between Facts and Norms: Contributions to a Discourse Theory of Law
and Democracy, MIT Press, Cambridge/Mass.

Hall, P. (1993), “Policy Paradigms, Social Learning and the State. The Case of Economic
Policymaking in Britain”, Comparative Politics, Vol.25, No.3, April 1993, pp.275-296.

Hartwig, 1. (2002), “The Luxembourg Process and the Structural Funds: Two Tracks of One
Employment Strategy, in Best, E. and Bossaert, D. (eds.), From Luxembourg to Lisbon and
Beyond: Making the Employment Strategy Work, European Institute of Public Administra-
tion, Maastricht, pp 111-120.

Hartwig, 1. and Meyer, C. (2002), “Towards Deliberative Network Governance? Theorizing
Socio-Economic Policy Coordination in the European Union”, GOVECOR Working Pa-
per, December 2002
(http://www.govecor.org/data/20021212155623_Theorising_Policy_Coordination_(HA_an
d_CME).pdf).

Hartwig, 1., Jacobsson, K., Le Cacheux, J., Linsenmann, I., Maurer, A., Meyer, C., Wessels,
W. (2002), “EU Governance by self co-ordination? Towards a collective ‘gouvernement
économique’, State of the Art Report, paper for the research project GOVECOR, April
2002.

Hassel, A. (2004), “Europeanisation by Co-ordination ? The Merits of the Co-ordination Rule
in European Wage Bargaining”, in Jorgensen, H., Baerentsen, M. and Monks, J. (eds.),
European Trade Union Yearbook 2003/2004, European Trade Union Institute, Brussels,
pp.29-37.

Hemerijck, A. (2002), “The Self-Transformation of the European Social Model(s)”, in Esp-
ing-Andersen, G., Gallie, D., Hemerijck, A. and Myles, J. (eds.), Why we Need a New Wel-
fare State, Oxford University Press, Oxford, pp.173-213.

Hemerijck, A. (2003), “Embedding Social Europe in an Enlarged Union”, Draft paper.

Hemerijck, A. and Schludi, M. (2000), “Sequences of Policy Failures and Effective Policy
Responses”, in Scharpf, F. W. and Schmidt, V. A. (eds.), Welfare and Work in the Open
Economy Volume I: From Vulnerability to Competitiveness, Oxford University Press, Ox-
ford, pp.125-228.

Hemerijck, A. and Visser, J. (2001), “Learning and Mimicking: How European Welfare
States Reform”, June 2001.

Hemerijck, A. and Visser, J. (2003), “Policy Learning in European Welfare States”, Unpub-
lished manuscript. Universities of leyden and Amsterdam, October 2003.

Héritier, A. (2002), “New Modes of Governance in Europe: Policy-Making without Legislat-
ing?”, in Héritier, A. (ed.), Common Goods: Reinventing European and International Gov-
ernance, Rowman & Littlefield Publishers, Lanham, Md., pp.185-206.

Newgov - 01 - D34 - Updated State of the Art Report.doc 71


http://www.notre-europe.asso.fr/fichiers/Katy.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Héritier, A. (2003) “New Modes of Governance in Europe: Increasing political efficiency and
policy effectiveness?”, in Borzel, T. A. and Cichowski, R. (eds.), State of the European
Union, Volume 6: Law, Politics and Society, Oxford University Press, Oxford, pp.105-126.

Hervey, T. K. (2002), “The Legal Basis of European Community Publich Health Policy”, in
McKee, M., Mossialos, E. et Baeten, R. (eds.), The Impact of EU Law on Health Care Sys-
tems, P.1.E./Peter Lang, Brussels, pp.23-55.

Hingel, A. (2001), “Education Policies and European Governance”, Contribution to the In-
terservice Groups on European Governance, March 2001.

Hix, S. (1998), “The study of the European Union II: the “new governance” agenda and its
rival”, Journal of European Public Policy, VVol.5, No.1, 1998, pp.38-65.

Hodson, D. (2004), “Macroeconomic Co-ordination in the Euro Area: The Scope and Limits
of the Open Method”, Journal of European Public Policy, Vol 11, No.2, April 2004,
pp.231-248.

Hodson, D. and Maher, I. (2001) “The Open Method as a New Mode of Governance: The
Case of Soft Economic Policy Co-ordination”, Journal of Common Market Studies,
Vol.39, No.4, pp.719-745.

Hodson, D. and Mabher, I. (2004), “Soft Law and Sanctions: Economic Policy Co-ordination
and Reform of the Stability and Growth Pact”, Journal of European Public Policy, Vol.11,
No.5, pp.798-813.

Hooghe, L. (2001), The European Commission and the Integration of Europe. Images of
Governance, Cambridge University Press, Cambridge.

Ingham, M. and Ingham, H. (2003), “Enlargement and the European Employment Strategy:
Turbulent Times Ahead?”, Industrial Relations Journal, VVol.34, No.5, pp.379-395.

IPSE (2003), La réforme des retraites: un sujet de plus en plus européen, Institut de la protec-
tion sociale européenne, Paris, (www.euroipse.org).

Jachtenfuchs, M. (2001), “The Governance Approach to European Integration”, Journal of
Common Market Studies, VVol.39, No.2, June 2001, pp.245-264.

Jacobsson, K. (2001a), “Employment and Social Policy Co-ordination. A New System of EU
Governance”, Paper for the Scancor Workshop on Transnational Regulation and the Trans-
formation of States, Stanford, 22-23 June 2001.

Jacobsson, K. (2001b), “Innovations in EU Governance: The Case of Employment Policy Co-
ordination”, SCORE Report, Series 2001:12, Stockholm University, Stockholm
(http://www.score.su.se/pdfs/2001-12.pdf).

Jacobsson, K. (2003), “Soft Regulation and the Subtle Transformation of States : The Case of
EU Employment Policy”, Paper presented at workshop “The European Union’s Open
Method of Coordination: Rhetoric, Reality, and the Politics of Policy Reform”, Harvard
University, 28 April 2003.

Jacobsson, K. (2005), “Trying to reform the ‘best pupils in class’? The Open Method of Co-
ordination in Sweden and Denmark”, in Zeitlin, J., and Pochet, P. with Magnusson, L.
(eds.), The Open Method of Coordination in Action: The European Employment and Social
Inclusion Strategies, P.1.E.-Peter Lang, Brussels, pp.107-136.

Jacobsson, K. and Schmid, H. (2003), “The European Employment Strategy at the Cross-
roads: Contribution to the Evaluation”, in Foden, D. and Magnusson, L. (eds.), Five Years
Experience of the Luxembourg Employment Strategy, European Trade Union Institute,
Brussels, pp.111-139.

Jacobsson, K. and Vifell, A. (2003), “Integration by Deliberation? On the Role of Committees
in the Open Method of Co-ordination”, prepared for the workshop on “The Forging of De-

Newgov - 01 - D34 - Updated State of the Art Report.doc 72


http://www.score.su.se/pdfs/2001-12.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

liberative Supranationalism in the EU”, European University Institute, Florence, 7-8 Feb-
ruary 2003.

Jacobsson, K. and Vifell, A. (2003b), “Employment Policy Coordination: Between Delibera-
tion and Discipline”, Paper presented at Midterm Review meeting of GOVECOR Project,
Brussels, 10-11 January 2003.

Jacobsson, K. and Vifell, A. (2004), “Towards Deliberative Supranationalism? Analysing the
Role of Committees in Soft Co-ordination”, Paper presented at the GOVECOR Final Re-
view Meeting, Brussels, 16-17 February, to be published in Economic Governance in the
EU, Palgrave Macmillan.

Jacquet, P. and Pisani-Ferry, J. (2000), « La coordination des politiques économiques dans la
zone euro: bilan et propositions », in Conseil d’analyse économique (ed.), Questions euro-
péennes, Rapport du CAE, n°27, La documentation Francaise, Paris, pp.11-40.

Jean Monnet Working Paper No 6/01, Symposium “Mountain or Molehill? A Critical Ap-
praisal of the Commission White Paper on Governance”, The Jean Monnet Program,
hosted at the Harvard Law School, 1995-2001.

Jenson, J. and Pochet, P. (2002), “Employment and Social Policy Since Maastricht: Standing
up to the European Monetary Union”, prepared for “The Year of the Euro”, Nanovic Insti-
tute for European Studies, University of Notre Dame, 5-8 December 2002
(http://www.ose.be/files/docPP/JJPPdec02.pdf).

Jobelius, S. (2003), “Who Formulates the European Employment Guidelines, the OMC be-
tween Deliberation and Power Games”, Paper for the ESPAnet Conference “Changing
European Societies - The Role for Social policy”, Copenhagen, internet version, 13-15
November 2003.

Joerges, C. (1999), “*Good Governance’ Through Comitology?”, in Joerges, C. and Vos, E.
(eds.), 1999 EU Committees: Social Regulation, Law and Politics, Hart Publishing, Ox-
ford, pp.311-338.

Joerges, C. and Neyer, J. (1997), “From Intergovernmental Bargaining to Deliberative Politi-
cal Processes: The Constitutionalisation of Comitology”, European Law Journal, Vol.3,
No.3, September 1997, pp.273-299.

Johansson, K. (1999), “Tracing the Employment Title in the Amsterdam Treaty: Uncovering
Transnational Coalitions”, Journal of European Public Policy, Vol.6, No.1, pp.85-101.

Juncker, J.-C. (2002), “Introduction”, in Best, E. and Bossaert, D. (eds.), From Luxembourg
to Lisbon and Beyond: Making the Employment Strategy Work, European Institute of Pub-
lic Administration, Maastricht.

Jupille, J. and Caporaso, J. A. (1999), “Institutionalism and the European Union: Beyond In-
ternational Relations and Comparative Politics”, Annual Review of Political Science,
Vol.2, pp.429-444.

Kaiser, R. and Prange, H. (2002), “A New Concept of Deepening European Integration? —
The European Research Area and the Emerging Role of Policy Co-ordination in a Multi-
level Governance System, European Integration Online Papers (EioP), Vol.6, No0.18, 24
October 2002 (http://eiop.or.at/eiop/texte/2002-018a.htm).

Kaiser, R. and Prange, H. (2004), “Managing Diversity in a System of Multi-Level Govern-
ance : The Open Method of Co-ordination in Innovation Policy”, Journal of European
public Policy, Vol.11, No.2, pp.249-266.

Kassim, H. (1994), “Policy Networks and European Union Policy-Making: A Sceptical
View”, West European Politics, Vol.17, No.4, pp.15-27.

Newgov - 01 - D34 - Updated State of the Art Report.doc 73


http://www.ose.be/files/docPP/JJPPdec02.pdf
http://eiop.or.at/eiop/texte/2002-018a.htm

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Kenner, J. (1999), “The EC Employment Title and the *Third Way’: Making Soft Law
Work?”, The International Journal of Comparative Labour Law and Industrial Relations,
Vol.15, No.1, pp.33-60.

Knill, C. and Lehmkuhl, D. (1999), “How Europe Matters. Different Mechanisms of Europe-
anisation”, European Integration Online Papers (EioP), Vol.3, No.7, 15 June 1999
(http://eiop.or.at/eiop/texte/1999-007a.htm).

Knill, C. and Lenschow, A. (2003), “Modes of Social Regulation in the Governance of
Europe”, Discussion paper presented at the European University Institute, Florence,
11 March 2003.

Kohler-Koch, B. (1999), “Europe in Search of Legitimate Governance”, Arena Working Pa-
per, WP 99/27, Advanced Research on the Europeanisation of the Nation State, Oslo
(http://www.arena.uio.no/publications/wp99_27.htm).

Kohler-Koch, B. (2002), “European Networks and ldeas: Changing National Policies?”,
European Integration online Papers (EioP), Vol.6, No.6, 16 April 2002
(http://eiop.or.at/eiop/texte/2002-006a.htm).

Kooiman, J. (1993), “Social-political governance: introduction”, in Kooiman, J. (ed.), Modern
Governance: New Government-Society Interactions, Sage Publications, London, pp.1-9.

Kraemer, R., Wilkinson, D., Klasing, A. and Von Homeyer, I. (2002), “EU Environmental
Governance: A Benchmark of Policy Instruments with a Focus on Agriculture, Energy and
Transport”, A study commissioned by the Belgian Federal Department of the Environment
Ministry for Public Health, Food Chain Security & Environment, Final Report, 1% June
2002.

Kurzer, P. (1997), “Decline or Preservation of Executive Capacity? Political and Economic
Integration Revisited”, Journal of Common Market Studies, VVol.35, No.1, pp.31-56.

Lang, H. (2003), “Die Methode der offenen Koordinierung im Rentenbereich”, WISO Doku-
mente, No50.

Larsen, T.P., Taylor-Gooby, P., Kananen, J. (2004), “European Policy Co-ordination and the
OMC”, Working paper for the WRAMSOC project, 2" ESPAnet Conference, Oxford,
September 2004.

Larsson A. (1998), “The European employment strategy and the EMU: You must invest to
save”, Economic and Industrial Democracy, No.19, pp.391-415.

Larsson, A. (2002), The New Open Method of Coordination, a Sustainable Way Between a
Fragmented Europe and a European Supra State, Uppsala University, mimeo, 4 March
2002.

Lebessis, N. and Paterson, J. (2001), “Developing New Modes of Governance”, in De Schut-
ter, O., Lebessis, N. and Paterson, J. (eds), Governance in the European Union, Cahiers of
the Forward Studies Unit, Office for Official Publications of the European Communities,
Luxembourg, pp.281-329.

Leibfried, S. and Pierson, P. (1995), “Semi-Sovereign Welfare States: Social Policy in a Mul-
titiered Europe”, in Leibfried, S. and Pierson, P. (eds.), European Social Policy: Between
Fragmentation and Integration, The Brookings Institution, Washington DC., pp.43-77.

Leibfried, S. and Pierson, P. (1995), European Social Policy — Between Fragmentation and
Integration, The Brookings Institution, Washington DC.

Lenschow, A. (2002), “New Regulatory Approaches in ‘Greening’ EU Policies”, European
Law Journal, Vol.8, No.1, March 2002, pp.19-37.

Newgov - 01 - D34 - Updated State of the Art Report.doc 74


http://eiop.or.at/eiop/texte/1999-007a.htm
http://www.arena.uio.no/publications/wp99_27.htm
http://eiop.or.at/eiop/texte/2002-006a.htm

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Lonnroth, K.-J. (2000), “The European Employment Strategy, a Model for Open Co-
ordination: The Role of the Social Partners”, Saltsa Workshop “Legal Dimensions of the
European Employment Strategy”, Brussels, 9-10 October 2000.

Lopez-Santana, M. (2003), “Unpacking the Policy-making Process: The European Employ-
ment Strategy and Europeanization”, unpublished manuscript, University of Michigan.

Lopez-Santana, M. (2004), “How *“Soft’ Pressure From Above Affects the Bottom: Europe-
anisation, Employment Policy and Policy (Re)Formulation. The Spanish Case”, Unpub-
lished manuscript.

Lundvall, B.-A. and Tomlinson, M. (2002), “International Benchmarking as a policy learning
tool”, in Rodrigues, M. (ed.), The New Knowledge Economy in Europe — A Strategy for In-
ternational Competitiveness and Social Cohesion, Edward Elgar Publishing, Cheltenham,
pp.203-231.

Maher, 1. (2004), “Law and the Open Method of Coordination: towards a New Flexibility in
European Policy-Making?”, Zeitschrift fur Staats-und Europawissenschaften 2, No.2, June
2004.

Marks, G., Nielsen, F., Ray, L. and Salk, J. (1996) “Competencies, Cracks and Conflicts: Re-
gional Mobilization in the European Union” in Marks, G., Scharpf, F. W., Schmitter, P. C.
and Streeck, W. (eds.), Governance in the European Union, Sage Publications, London,
pp.40-64.

Marks, G., Scharpf, F. W., Schmitter, P. C. and Streeck, W. (eds.) (1996), Governance in the
European Union, Sage Publications, London.

Math, A. and Pochet, P. (2001), “Les pensions en Europe: débats, acteurs et méthode”, Revue
belge de sécurité sociale, No.2, June 2001, pp.345-362.

May, J. and Wildavsky, A. (eds.) (1978), The Policy Cycle, Sage Publications, London.

Mayes, D., Berghman, J. and Salais, R. (eds.) (2001), Social Exclusion and European Policy,
Edward Elgar Publishing, Cheltenham.

Mayntz, R. (1998) “New Challenges to Governance Theory”, Jean Monnet Chair Papers
(50), EUI Working Papers, Robert Schuman Centre, European University Institute, Flor-
ence.

Merrien, F.-X. (1998), “Governance and modern welfare states”, International Social Science
Journal, Vol.50, No.155, March 1998, pp.57-67.

Meyer, C. O. (2003), “Towards an Europeanization of Socio-Economic Discourses? How the
Co-ordination of Fiscal and Employment Policies is Reflected in the Quality Press of
Large Member states”, Paper prepared for the Govecor mid-term review workshop, Brus-
sels, 10-11 January 2003 (http://www.govecor.org/data/
20030107174134 Discourse_Midterm_Review_Meyer.pdf).

Meyer, C. (2004), “The Hard Side of Soft Policy Coordination in EMU: The Impact of Peer
Pressure on Publicized Opinion in the Cases of Germany and Ireland”, Journal of Euro-
pean Public Policy, Vol.11, No.5, pp.814-831.

Moravcsik, A. (1998), The Choice for Europe: Social Purpose and State Power from Rome to
Maastricht, Cornell University Press, Ithaca NY.

Moreno, L. E and Palier, P. (2004), “The Europeanization of welfare. Paradigmatic shifts and
social policy reforms”, Working paper Unidad de Politicas Comparadas (CSIC),
No0.04/05, Universita di Madrid, Madrid.

Mosher, J. (2000) “Open Method of Co-ordination: Functional and Political Origins”, Euro-
pean Community Studies Association Review, Vol.13, No.3, pp.2-7.

Newgov - 01 - D34 - Updated State of the Art Report.doc 75



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Mueller, M. (2002), “The Open Method of Co-ordination — a coercive or political policy tool
of the European Union: a case study of the development of the OMC and the interactions
between the EU and Germany, including the Lander™.

Nanz, P. and Steffek, J. (2004), “Global Governance, Participation and the Public Sphere”,
Government and Opposition, VVol.39, No.2, April 2004, pp.314-335.

Natali, D. (2003) “Quelles stratégies pour réformer les retraites? Le role des syndicats dans
les différents modeéles sociaux européens?”, papier écrit dans le cadre du cycle européen du
IEP, Paris, janvier 2003.

Natali, D. (2003), “La dimension sociale de I’intégration européenne: divergence des modeles
d’Etat Providence et coordination future”, Working paper/Synthese, No.104, Fondation
Robert Schuman, Paris.

Natali, D. (2004), “La MOC pensions : un résumé historique (2000-2004)” , Working Paper
for Kick Off Workshop on the Research Project on “La méthode ouverte de coordination
(MOC) en matiere des pensions et de I’intégration européenne”, Service Public Fédéral de
Securité Sociale, Brussels, 25 March 2004
(http://www.ose.be/files/mocpension/OMCpensionDN2004.pdf).

Natali, D. (2005), “The European Union and Pensions: Recent Steps in “Hard’ Legislation and
*Soft” Co-ordination”, in Degryse, C. and Pochet, P. (eds.), Social Developments in the Eu-
ropean Union 2004, European Trade Union Institute, Observatoire social européen and
Saltsa, Brussels (forthcoming).

Natali, D. and de la Porte, C. (2004a), “Questioning the Effectiveness of OMC Pensions :
Does Europe Co-ordinate the EU’s diverse Pension Systems?”, Working Document for
Kick Off Workshop on the Research Project on “La méthode ouverte de coordination
(MOC) en matiere des pensions et de I’intégration européenne”, Service Public Fédéral de
Securité Sociale, Brussels, 25 March 2004
(http://www.ose.be/files/mocpension/OMCpensionDNCDLP2004.pdf).

Natali, D. and de la Porte, C. (2004b), “OMC Pensions: What Role for Europe in Co-
ordinating the Reform of Different Pension Systems? The Cases of France and the Nether-
lands”, in Jorgensen, H., Baerentsen, M. and Monks, J. (eds.), European Trade Union
Yearbook 2003/2004, European Trade Union Institute, Brussels, pp.255-282.

Nauerz, M. (2004), “Does the European Employment Strategy Lead to a Soft Form of Euro-
peanisation? An Analysis of the ‘Local Dimension’ in Germany”, Masters Thesis in Euro-
pean political and Administrative Studies, College of Europe, Bruges.

Navarro, L. (2001), “As the Euro Prepares for Take Off: A Critical Review of the First Three
Years of EMU”, European Issues, N0.9, Notre Europe, Groupement d'études et de recher-
ches, Paris.

Navarro, L. (2004), “Forces et faiblesses de la coordination des politiques économiques”, in
Dehousse, R. (ed.), L’Europe sans Bruxelles? Une analyse de la méthode ouverte de coor-
dination, L’Harmattan, Paris, pp.35-56.

Nedergaard, P. (2004), “The Open Method of Co-ordination and the Analysis of Mutual
Learning Processes of the European Employment Strategy”, International Center for Busi-
ness and Politics, Copenhagen
(http://eucenter.wisc.edu/OMC/Papers/EES/nedergaard.pdf).

Neyer, J. (2003), “Discourse and Order in the EU: A Deliberative Approach to Multi-Level
Governance”, paper prepared for the workshop on “The Forging of Deliberative Suprana-
tionalism in the EU”, Florence, 7-8 February 2003.

Newgov - 01 - D34 - Updated State of the Art Report.doc 76



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

OCDE (1996), “L’expérience de I’assainissement des finances publiques dans les pays de
I’OCDE”, Perspectives économiques de I’OCDE, No.59, Organisation de coopération et de
développement économiques, Paris, pp.37-46.

OCDE (1997), La mise en ceuvre de la stratégie de I’OCDE pour I’emploi, I’expérience des
pays apacit, Organisation de coopération et de développement économiques, Paris.

OECD (1998), “Income Distribution and Poverty in Selected OECD Countries”, Economic
Department Working Paper, N0.189, Organisation for Economic Co-operation and Devel-
opment, Paris.

Olsen, J. P. (2002), “The Many Faces of Europeanization”, Arena Working Paper, WP 02/2,
Advanced Research on the Europeanisation of the Nation State, Oslo
(http://www.arena.uio.no/publications/wp02_2.htm).

@rnsholt, K. and Vestergaard, T. (2003), “Den abne koordinationsmetode — en europaeisk
styreform baseret pa deliberative processer ? En teoretisk og empirisk analyse af den
europaeiske beskaeftigelsesstrategi”,unpublished Master Thesis, Aarhus University.

OSE (1995), “Union économique et monétaire et protection sociale”, Working Paper, No.11,
Observatoire social européen, Brussels.

OSE (1996), “Union européenne et processus de convergence sociale”, Rapport réalisé par
I’Observatoire social européen pour le ministere belge des Affaires sociales, de la Santé
publique et de I’Environnement, Brussels, March 1996.

OSE (1996), “European Union and the Process of the Social Convergence”, Report for the
Belgian Ministry of Social Affairs, Brussels, March 1996.

OSE (1997 - 98), EMUinfo, newsletter, various issues, Observatoire social européen, Brus-
sels.

OSE (1997), “Analytical Review of the Treaty of Amsterdam”, Working Paper, No.19, Ob-
servatoire social européen, Brussels.

OSE (1997), “Union européenne et processus de convergence sociale”, Rapport complémen-
taire, Bruxelles, Observatoire social européen (2 volumes), mimeo.

OSE (1998), “European Union and the Process of Social Convergence”, Belgian Review of
Social Security, Special Issue, Observatoire social européen, Brussels.

OSE (1999), “Responsibilities of the European Central Bank”, EMUinfo, No.8, March-April
1999.

OSE (2000), “Treaty of Nice — Analysis and Preliminary Comments”, IGCinfo — Electronic
Newsletter on the Intergovernmental Conference, No.5, Observatoire social européen, De-
cember 2000.

Overdevest, C. (2002), “The Open Method of Coordination, New Governance, and Learning:
Towards a Research Agenda”, New Governance Project Working Paper, University of
Wisconsin-Madison, July 2002 (http://www.wisc.edu/wage/papers/OMCtr2.pdf).

Pakaslahti, J. and Pochet, P. (2003), “The Social Dimension of the Changing European Un-
ion”, Sitra’s Publication No0.256, Sitra and Observatoire social européen, Brussels and
Helsinki.

Palier, B. (2003), La Réforme des retraites, Presses universitaires de France, Paris.

Palier, B. (2004), “Social Protection Reforms in Europe: Strategies for a New Social Model”,
CPRN ( Canadian Policy Research Networks) Social Architecture Papers, Research Re-
port F/37 Family Network. (http://www.cprn.org/fr/doc.cfm?doc=515).

Palm, W., Nickless, N., Lewalle, H. et Coheur, A. (2000), « Implications de la jurisprudence
récente concernant la coordination des systéemes de protection contre le risque de mala-

Newgov - 01 - D34 - Updated State of the Art Report.doc 77


http://www.arena.uio.no/publications/wp02_2.htm
http://www.wisc.edu/wage/papers/OMCtr2.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

die », Rapport général effectué pour la Direction Générale de I’Emploi et des Affaires so-
ciales de la Commission européenne, Association Internationale de la Mutualité (AIM),
Bruxelles, mai 2000 (http://www.aim-mutual.org).

Palm, W., Nickless, N., Lewalle, H. et Coheur, A. (2000), “Implications of Recent Jurispru-
dence on the Co-ordination of Health Care Protection Systems”, General Report Produced
for the Directorate General for Employment and Social Affairs of the European Commis-
sion, Association Internationale de la Mutualité (AIM), Brussels, May 2000
(http://www.aim-mutual.org).

Pefia-Casas, R. (2001), “Les indicateurs des plans d’actions nationaux de lutte contre la pau-
vreté et I’exclusion sociale: approche comparative européenne”, Rapport réalisé pour le
ministére des Affaires sociales, de la Santé publique et de I’Environnement, Observatoire
social européen, Bruxelles, septembre 2001.

Pefia-Casas, R. (2002), “Action against Poverty and Social Exclusion: First Phase Comple-
ted”, in Degryse, C. and Pochet, P. (eds.), Social Developments in the European Union
2001, European Trade Union Institute and Observatoire social européen, Brussels, pp.139-
163.

Pefia-Casas, R. (2004), “Méthode ouverte de coordination sur les pensions - Mise en perspec-
tive des indicateurs européens avec ceux des rapports stratégiques nationaux 2003”, Paper
presented at the 2" Workshop of the Research Project on “The OMC in pensions and Eu-
ropean Integration”, Service Public Fédéral de la Sécurité Sociale, Belgian Government,
Brussels, 11 October 2004.

Pefia-Casas, R., Degryse, C. and Pochet, P. (2001), “European Strategy in the Field of Poverty
and Social Exclusion”, Report prepared for the Belgian Federal Ministry of Social Affairs,
Public Health and Environment Administration of Social Integration, October 2001.

Pefia-Casas, R and Pochet, P. (2001), “Les indicateurs monétaires et non monétaires de pau-
vreté et d’exclusion sociale dans une perspective européenne”, Rapport réalisé pour le mi-
nistere des Affaires sociales, de la Santé publique et de I’Environnement, Observatoire so-
cial européen, Bruxelles, janvier 2001.

Peters, G. (1998), “Managing Horizontal Government: The Politics of Coordination”, Public
Administration, VVol.76, pp.295-311.

Peterson, J. (1995), “Decision-Making in the European Union: Towards a Framework for
Analysis”, Journal of European Public Policy, Vol.2, No.1, pp.69-93.

Peterson, J. and Bomberg, E. (1999), Decision-Making in the European Union, Macmillan,
Basingstoke.

Petrella, R. (1995), Limites a la compétitivité. Pour un nouveau contrat mondial, Groupe de
Lisbonne, Labor, Bruxelles.

Pierson, P. (1993), “When Effect Becomes Cause: Policy Feedback and Political Change”,
World Politics, No.45, pp.595-628.

Pierson, P. (1994), “The Path to European Integration: A Historical Institutionalist Perspec-
tive”, Working Paper, No.25, Center for European Studies, Harvard University.

Pierson, P. (1998), “Social Policy and European Integration”, in Moravcsik, A. (ed.) (1998)

Centralization or Fragmentation? Europe Facing the Challenges of Deepening, Diversity,
and Democracy, Council on Foreign relations Press, New York, pp.124-158.

Pierson, P. (1998), “Irresistible Forces, Immovable Objects: Post-industrial Welfare States
Confront Permanent Austerity”, Journal of European Public Policy, Vol.5, No.4, pp.539-
560.

Newgov - 01 - D34 - Updated State of the Art Report.doc 78


http://www.aim-mutual.org/

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Pierson, P. (2000), “Not Just What, but When: Timing and Sequence in Political Processes”,
Studies in American Political Development, No.14, Spring 2000, pp.72-92.

Pierson, P. (2003), “Big, Slow-Moving, and ... Invisible: Macrosocial Processes in the Study
of Comparative Politics”, in Mahoney, J. and Rueschemeyer, D. (eds.), Comparative His-
torical Analysis in the Social Sciences, Cambridge University Press, Cambridge, pp.177-
207.

Pierson, P. and Leibfried, S. (1995a), European Social Policy: Between Fragmentation and
Integration, The Brookings Institution, Washington DC.

Pierson, P. and Leibfried, S. (1995b), “The Dynamics of Social Policy Integration”, in Pier-
son, P. and Leibfried, S. (eds.), European Social Policy: Between Fragmentation and Inte-
gration, The Brookings Institution, Washington DC., pp.432-465.

Pierson, P. and Leibfried, S. (1995c), “Multitiered Institutions and the Making of Social Pol-
icy”, in Pierson, P. and Leibfried, S. (eds.), European Social Policy: Between Fragmenta-
tion and Integration, The Brookings Institution, Washington DC., pp.1-40.

Pochet, P. (1998), “Renegotiating the Social Contract in the Shadow of EMU: Decentraliza-
tion, Europeanization or Renationalization?”, Paper presented at the Center for European
Studies, Study Group on Policy Reform in Advanced Industrial Societies, co-sponsored by
the European Integration and Domestic Politics Study Group, Harvard University, 28 Oc-
tober 1998
(http://www.law.harvard.edu/programs/jeanMonnet/EUHarvard/publications/pochet1.html)

Pochet, P. (1998), “The Social Consequences of EMU: An Overview of National Debates”, in
Pochet, P. and VVanhercke, B. (eds.), Social Challenges of Economic and Monetary Union,
Series Work & Society 18, European Interuniversity Press, Brussels, pp.67-102.

Pochet, P. (1999), “The New Employment Chapter of the Amsterdam Treaty”, Journal of
European Social Policy, Vol.9, No.3, pp. 271-278.

Pochet, P. (2001a) “Subsidiarité, gouvernance et politique sociale”, Revue belge de sécurité
sociale, No.1, March 2001, pp.125-140.

Pochet, P. (2001b), “Politique sociale: la méthode ouverte de coordination (MOC) serait-elle
la réponse...”, Management & Conjoncture Sociale, N0.600, 12 March 2001, pp.38-46.

Pochet, P. (2001c), “Méthode ouverte de coordination et modéle social européen”, Working
Paper, N0.03/01, Institut d’études européennes, Université de Montréal-McGill Universi-
ty, 2001 (http://www.iee.umontreal.ca/liens/WORKING%20PAPERS/Texte-Pochet.pdf).

Pochet, P. (2002a), “The European Employment Strategy and the Open Method of Coordina-
tion: Mixed Results and Multiple Challenges”, in Best, E. and Bossaert, D. (eds.), From
Luxembourg to Lisbon and Beyond : Making the Employment Strategy Work, Institut eu-
ropéen d’administration publique, Maastricht, pp.31-47.

Pochet, P. (2002b), “La lutte contre la pauvreté et I’exclusion sociale et la méthode ouverte de
coordination”, Revue belge de sécurité sociale, No.1, March 2002, pp.159-177.

Pochet, P. (2002c), “Employment: The Last Year Before Change”, in Degryse, C. and Pochet,
P. (eds.), Social Developments in the European Union 2001, European Trade Union Insti-
tute, Observatoire social européen and Saltsa, Brussels, pp.57-83.

Pochet, P. (2002d), “Gouvernance économique et sociale”, Unpublished paper, Observatoire
social européen, Brussels, May 2002.

Pochet, P. (2003a), “La MOC et la protection sociale: des développements ambigus”, in De-
housse, R. (ed.), L’Europe sans Bruxelles? Une analyse de la méthode ouverte de coordi-
nation, L’Harmattan, Paris, pp.99-127.

Newgov - 01 - D34 - Updated State of the Art Report.doc 79


http://www.law.harvard.edu/programs/jeanMonnet/EUHarvard/publications/pochet1.html
http://www.iee.umontreal.ca/liens/WORKING%20PAPERS/Texte-Pochet.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Pochet, P. (2003b), “OMC: A Way to improve Democratic Europe?”, Paper prepared for the
8" EUSA Conference Nashville, Tennessee, 27-30 March 2003.

Pochet, P. (2003c), “Pensions: The European Debate”, in Clark, G. and Whiteside, N. (eds.),
Pension Security in the 21st Century - Redrawing the Public-Private Debate, Oxford Uni-
versity Press, Oxford, pp.44-63.

Pochet, P. (2003d), “Subsidiarity, Social Dialogue and the Open Method of Co-ordination”, in
Foster, D. and Scott, P. (eds.), Trade Unions in Europe: Meeting the Challenges, P.1.E.-
Peter Lang, Brussels, pp.87-113.

Pochet, P. (2004), “The nature of the open method of coordination”, in Salais, R. and Ville-
neuve, R. (eds.), Europe and the politics of capabilities, Cambridge University Press,
Cambridge, pp.185-201.

Pochet, P. (2005), “The Open Method of Co-ordination and the Construction of Social
Europe. A Historical Perspective”, in Zeitlin, J. and Pochet, P. (eds.), The Open Method of
Coordination in Action : The European Employment and Social Inclusion Strategies, P.1.E.
Peter Lang, Brussels, pp.19-33.

Pochet, P. et al. (1997), “Etude sur la Convergence Sociale Européenne”, Ministere des Affai-
res Sociales, de la Santé Publique et de I’Environnement, Brussels, mimeo.

Pochet, P., Beine, M., De Decker, C., Kabatusuila, F., Vanhercke, B. and Lamby, P. (1998),
“Economic and Monetary Union, Employment, Social Conditions and Social Benefits, A
Literature Survey, European Foundation for the Improvement of Living and Working Con-
ditions, Dublin, July 1998.

Pochet, P. and Degryse, C. (2000), “The Likely Impact of the IGC on European Social Pol-
icy”, IGC-info, No.3, Observatoire social européen, November 2000.

Pochet, P. and Goetschy, J. (2000), “La poliltique européenne de I’emploi: réflexions sur les
nouveautés de 1999 et leur impact pour la Belgique”, Revue belge de sécurité sociale,
No.1, March 2000, pp.69-86.

Pochet, P. and Vanhercke, B. (1999), “Social security and EMU”, in Valiméki, Kari (ed.) Fi-
nancing social Protection in Europe, Ministry of Social Affairs and Health, Publications
1999: 21, Helsinki, pp.145-173.

Pochet, P. and Vanhercke, B. (eds.) (1998), Social Challenges of Economic and Monetary
Union, Series Work & Society, N0.18, European Interuniversity Press, Brussels.

Pochet, P. and Natali, D. (2004), “Hard and Soft Modes of Governance : the Participation of
Organised Interests to the European Networks on Pensions”, Revue belge de sécurité so-
ciale (forthcoming) (http://www.ose.be/files/mocpension/RBSS3-04PP_DN.pdf).

Pollack, M. (1996), “The New Institutionalism and EC Governance: Promise and Limits of
Institutional Analysis”, Governance, No.9, pp.429-458.

Pollack, M. (1999), “A Blairite Treaty: Neoliberalism and Regulated Capitalism in the Treaty
of Amsterdam”, in Neunreither, K.-H. and Weiner, A. (eds.), European Integration after
Amsterdam: Institutional Dynamics and Prospects for Democracy, Oxford University
Press, Oxford, pp.266-289.

Pollack, M., (1997) “Delegation, agency and agenda setting in the European Community”,
International Organisation , Vol.51, No.1, pp.99-134.

Quintin, 0. (1999), “The Development of European Employment and Social Policy’, Presen-
tation in a meeting with PHARE co-ordinators from the 10 candidate countries, European
Commission, 2 March 1999.

Newgov - 01 - D34 - Updated State of the Art Report.doc 80



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Quintin, O. (1999), Presentation in a meeting with PHARE co-ordinators from the 10 candi-
date countries, The Development of European Employment and Social Policy, 2 March
1999, DGV, European Commission.

Quintin, O. and Favarel-Dapas, B. (1999), L’Europe sociale — Enjeux et realités, Coll. « Re-
flexe Europe », La Documentation frangaise, Paris.

Radaelli, C. (2000a), “Whither Europeanisation? Concept Stretching and Substantive
Change”, European Integration Online Papers (EioP), Vol.4, No.8, 17 July 2000
(http://eiop.or.at/eiop/texte/2000-008a.htm).

Radaelli, C. (2000b), “Discourse and Institutional Change: The Case of Italy in the Euro-
zone”, Queen’s Papers on Europeanisation, No.5.

Radaelli, C. (2002), “The Code of Conduct Against Harmful Tax Competition: Open Coordi-
nation Method in Disguise?”, Robert Schuman Centre — Working Paper Series, N0.43, July
2002 (http://www.iue.ittRSCAS/WP-Texts/02_43.pdf).

Radaelli, C. (2003), “Policy Learning and the Open Method of Co-ordination”, Paper pre-
pared for the conference on policy learning and the New European Governance, The Euro-
pean Commission, London, 23 May 2003.

Radaelli, C. M. (2000), “Policy Transfer in the European Union: Institutional Isomosphism as
a Source of Legitimacy”, Governance, Vol.13, No.1, January 2000, pp.25-43.

Radaelli, C. M. (2003a), “The Europeanization of Public Policy”, in Featherstone, K. and
Radaelli, C. M. (eds.), The Politics of Europeanization, Oxford University Press, Oxford,
pp.27-56.

Radaelli, C. M. (2003b), “The Open Method of Coordination, a New Governance Architec-
ture for the European Union?”, 2003-1, Swedish Institute for European Policy Studies,
Stockholm.

Radaelli, C. M. (2003c), “The Code of Conduct Against Harmfuk Tax Competition: Open
Method of Coordination in Disguise?”, Public Administration, Vol.81, No.3, pp.513-531.

Ragaglia, E. (2001), “European Co-ordination of Social Inclusion Policies? The Danish and
Italian Responses to the Lisbon Strategy”, Master’s Degree in European Social Policy
Analysis, Socrates Programme of the European Community, Universita degli Studi di
Pavia.

Raveaud, G. (2001), « La dimension européenne des politiques d’emploi francaises. Une ana-
lyse de la participation des partenaires sociaux a I’élaboration du Plan d’action national
pour I’emploi 2001 », Rapport pour la Délégation Générale a I’Emploi et a la Formation
Professionnelle (DGEFP), ministere de I’Emploi et de la Solidarité, Paris, November 2001.

Régent, S. (2002), “The Open Method of Co-ordination : A Supranational Form of Govern-
ance?”, Discussion Paper, No.DP/137/2002, International Institute for Labour Studies,
Genova (http://www.ilo.org/public/english/bureau/inst/download/dp13702.pdf).

Rhodes, M. (1998) Globalization, Employment and Social Policy. A Survey, Commission of
the European Communities, Directorate-General V, Policy and Perspective Group, Brus-
sels.

Rhodes, M. (2000), “Lisbon: Europe’s ‘Maastricht for Welfare’?”, Ecsa Review, Vol.13,
No.3, Summer 2000, pp.2-7.

Rhodes, M. and Ferrera, M. (eds) (2000), “Recasting European Welfare States”, West Euro-
pean Politics, Vol.23, No.2, pp.1-10

Richardson, J. (1996a), “Actor Based Models of National and EU Policy-Making: Policy
Networks, Epistemic Communities and Advocacy Coalitions”, in Kassim, H. and Menon,
A. (eds), The EU and National Industrial Policy, Routledge, London, pp.26-51.

Newgov - 01 - D34 - Updated State of the Art Report.doc 81


http://eiop.or.at/eiop/texte/2000-008a.htm
http://www.iue.it/RSCAS/WP-Texts/02_43.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Richardson, J. (1996b), “Policy-making in the EU: Interests, Ideas and Garbage Cans of Pri-
meval Soup”, in Richardson, J. (ed.), European Union: Power and Policy-Making,
Routledge, London, pp.3-26.

Risse, T., Caporaso, J. and Green Cowles, M. (2001), “Europeanization and Domestic
Change. Introduction”, in Green Cowles, M., Caporaso, J. and Risse, T. (eds.), Transform-
ing Europe: Europeanization and Domestic Change, Cornell University Press, Ithaca NY,
pp.1-20.

Rittberger, B. and Richardson, J. (2002) “Old Wine in New Bottles? The Commission and the
use of environmental policy instruments”, paper prepared for the European Forum Sympo-
sium on New Policy Instruments in the European Union, European University Institute,
Florence.

Rodrigues, M. J. (2001), “The Open Method of Coordination as a New Governance Tool”,
Europa Europe, Special Issue, No.2-3, Fondazione Istituto Gramsci, Rome, pp.96-107.

Rodrigues, M. J. (2002), The New Knowledge Economy in Europe. A Strategy for Interna-
tional Competitiveness and Social Cohesion, Edward Elgar Publishing, Cheltenham.

Romano, C. (2002), “La Methode Ouverte de Coordination: un nouveau mode de Gouver-
nance?”, Report prepared for the Task Force on the Future of Europe, European Commis-
sion, Brussels, April 2002.

Room, G. (2004), “Benchmarking Indicators, Policy Convergence and Political Choice”, pa-
per prepared for the Annual Espanet Conference, Oxford, 9-11 September 2004.

Rosamond, B. (2000), Theories of European Integration, The European Union Series, Mac-
millan Press, London.

Rose, R. (2001) “Ten steps in learning lessons from abroad”, Future governance Discussion
Paper No.1, E.S.R.C, October 2001
(http://www.hull.ac.uk/futgov/Papers/PubPapers/RRPaperl.pdf).

Ross, G. (1995), Jacques Delors and European Integration, Oxford Polity Press, Oxford.

Rubery, J. (2002), “Gender Mainstreaming and Gender Quality in the EU: The Impact of the
EU Employment Strategy”, Industrial Relations Journal, Vol.33, No.5, December 2002,
pp.500-522.

Sabatier, P. A. (1991), “Toward better theories of the policy process”, PS: Political Science
and Politics, No.24, pp.147-56.

Sabatier, P. A. (1998), “The Advocacy Coalition Framework: Revisions and Relevance for
Europe”, Journal of European Public Policy, Vol.5, No.1, pp.98-130.

Sabatier, P. A. and Jenkins-Smith, H. (1993a), “The advocacy coalition framework: Assess-
ment, Revisions, and Implications for scholars and practitioners”, in Sabatier, P. A. and
Jenkins-Smith, H. (eds.), Policy Change and Learning. An Advocacy Coalition Approach,
Series: Theoretical Lenses on Public Policy, Westview Press, Boulder, pp.211-235

Sabatier, P. A. and Jenkins-Smith, H. (eds.) (1993b), Policy Change and Learning: An Advo-
cacy Coalition Approach, Series: Theoretical Lenses on Public Policy, Westview Press,
Boulder.

Sabel, C. and Zeitlin, J. (2003a), “Networked Governance and Pragmatic Constitutionalism:
The New Transformation of Europe”, Draft.

Sabel, C. and Zeitlin, J. (2003b), “Active Welfare, Experimental Governance, and Pragmatic
Constitutionalism: The New Transformation of Europe”, Draft.

Salais, R., Raveaud, G. and Grégoire, M. (2002), “L'évaluation de I'impact de la Stratégie Eu-
ropeenne pour I'Emploi -Theme 10 - Elaboration des politiques”, Etude pour la DARES,
Ministére de I'emploi et de la solidarité, Paris.

Newgov - 01 - D34 - Updated State of the Art Report.doc 82


http://www.hull.ac.uk/futgov/Papers/PubPapers/RRPaper1.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Sand, 1.-J. (1998), “Understanding the New Forms of Governance: Mutually Interdependent,
Reflexive, Destabilised and Competing Institutions”, European Law Journal, VVol.4, No.3,
September 1998, pp.271-293.

Schéfer, A. (2002), “Managing Economic Interdepence : The Open Method of Coordination
in Comparison”, Paper prepared for the first meeting of the ERC, Rotterdam, 29-31 Octo-
ber 2002.

Schéfer, A. (2004), “A New Effective Form of Governance? Comparing the OMC to Multi-
lateral Surveillance by the IMF and the OECD”, paper for the 2004 Conference of Europe-
anists, Chicago, 11-13 March 2004.

Schéfer, A. (2004), “Beyond the Community Method : why the Open Method of Coordination
was Introduced to EU Policy-Making”, Paper prepared for the Fourth meeting of the ERC,
Utrecht, 6-8 May 2004.

Scharpf, F. W. (1996), “Negative and Positive Integration in the Political Economy of the
European Welfare States”, in Marks, G., Scharpf, F. W., Schmitter, P. and Streeck, W.
(eds.), Governance in the European Union, Sage Publications, London, pp.16-39.

Scharpf, F. W. (1997), “Balancing Positive and Negative Integration: Regulatory Options for
Europe”, MPIfg Working Paper, N0.97/8, Max Planck Institute for the Study of Societies,
Cologne.

Scharpf, F. W. (1997), Games Real Actors Play, Westview Press, Boulder.

Scharpf, F. W. (1999), “The Viability of Advanced Welfare States in the International Econ-
omy: Vulnerabilities and Options”, Working Paper, N0.99/9, Max Planck Institute for the
Study of Societies, Cologne.

Scharpf, F. W. (2000a), “Economic Changes, Vulnerabilities and Institutional Capabilities”,
in Scharpf, F. W. and Schmidt, V. A. (2000), Welfare and Work in the Open Economy
Volume I: From Vulnerability to Competitiveness, Oxford University Press, Oxford, pp.21-
124.

Scharpf, F. W. (2000b), “Notes Toward a Theory of Multilevel Governing in Europe”, MPIfg
Discussion Paper, N0.00/5, Max Planck Institute for the Study of Societies, Cologne.

Scharpf, F. W. (2001), “European Governance: Common Concerns Vs the Challenges of Di-
versity”, MPIfG Working Paper, No0.01/6, September 2001 (http://www.mpi-fg-
koeln.mpg.de/pu/workpap/wp01-6/wp01-6.html).

Scharpf, F. W. (2002), “The European Social Model: Coping with the Challenges of Diver-
sity”, Journal of Common Market Studies, VVol.40, No.4, November 2002, pp.645-670.

Scharpf, F. W. (2003), “Legitimate Diversity: The New Challenge of European Integration”,
in Borzel, T.A. and Chichowski, R.A. (eds.), The State of the European Union, Vol.6: Law,
politics and Society, Oxford University Press, Oxford, pp.79-104.

Scharpf, F. W. and Schmidt, V. A. (2000a), Welfare and Work in the Open Economy Volume
I: From Vulnerability to Competitiveness, Oxford University Press, Oxford.

Scharpf, F. W. and Schmidt, V. A. (2000b), Welfare and Work in the Open Economy Volume
Il: Diverse Responses to Common Challenges in Twelve Countries, Oxford University
Press, Oxford.

Schelkle, W. (2005), “Understanding new forms of European integration: a study in compet-
ing political economy explanations”, in Jones, E. and Verdun, A. (eds.), Political Economy
Approaches to the Study of European Integration, Routledge, London.

Schelter, K. (1991), “La subsidiarité: principe directeur de la future Europe”, Revue du Mar-
ché commun, No.344, pp.138-140.

Newgov - 01 - D34 - Updated State of the Art Report.doc 83


http://www.mpi-fg-koeln.mpg.de/pu/workpap/wp01-6/wp01-6.html
http://www.mpi-fg-koeln.mpg.de/pu/workpap/wp01-6/wp01-6.html

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Schlauble, W. and Lamers, K. (1999), “Reflections on European Policy II: The Future Course
of European Integration”, 3 mai 1999 (http://www.cdu.de/english/eulamers.htm).

Schludi, M. (2003), “Chances and Limitations of «Benchmarking» in the Reform of Welfare
State Structures - The Case of Pension Policy”, Paper presented at the Amsterdams Insti-
tuut voor Arbeids Studies, 8 May 2003.

Schmid, H. (2002), Working Document on the Impact Evaluation and Future of the European
Employment Strategy, European Parliament, Committee on Employment and Social Af-
fairs, 28 June 2002.

Schmidt, V. A. (2000), “Values and Discourse in the Politics of Adjustment”, in Scharpf, F.
W. and Schmidt, V. A. (eds.), Welfare and Work in the Open Economy, Volume I: From
Vulnerability to Competitiveness, Oxford University Press, Oxford, pp.229-309.

Sciarra, S. (2000), “Integration Through Co-ordination: The Employment Title in the Amster-
dam Treaty”, The Columbia Journal of European Law, Vol.6, No.2, Spring, pp.209-230.

Scientific And Technical Research Committee (2004), CREST Report on the Application of
the Open Method of Coordination in Favour of the Barcelona Research Investment Objec-
tive, CREST 1206/04, Brussels, 14 October 2004.

Scott, C. (2002), “The Governance of the European Union: The Potential for Multi-Level
Control”, European Law Journal, Vol.8, No.1, March 2002, pp.59-79.

Scott, J. and Trubek, D. M. (2002), “Mind the Gap: Law and New Approaches to Governance
in the European Union”, European Law Journal, VVol.8, No.1, March 2002, pp.1-18.

Secretariat of the European Convention (2002), “The Coordination of National Policies: The
Open Method of Coordination”, Note to the Members of Working Group on Economic
Governance, Brussels, 26 September 2002.

Sisson, K., Arrowsmith, J. and Marginson, P. (2002) “All Benchmarkers Now? Benchmark-
ing and the ‘Europeanisation’ of Industrial Relations”, Working Paper, N0.41/02, in the
ESRC *“One Europe or Several?” Programme.

Sisson, K. and Marginson, P. (2001), “Benchmarking and the ‘Europeanisation’ of Social and
Employment Policy”, Briefing Note, N0.3/01, in the framework of ESRC One Europe or
Several? Programme, April 2001 (http://www.one-europe.ac.uk/pdf/bn3-01.pdf).

Sisson, K. and Marginson, P. (2001), “*Soft Regulation’ — Travesty of the Real Thing or New
Dimension?”, Working Paper, No. 32/01, ESRC “One Europe or Several?”, Sussex Euro-
pean Institute, Brighton.

Smismans, S. (2000), “The European Economic and Social Committee: towards deliberative
democracy via a functional assembly”, European integration online papers (EioP), Vol.4,
No.12, 19 September 2000 (http://eiop.or.at/eiop/texte/2000-012a.htm).

Smismans, S. (2004a), “EU employment policy: decentralisation or centralisation through the
open method of coordination?”, EUI Working paper in Law, N0.04/01, European Univer-
sity Institute, Florence.

Smismans, S. (2004b), “The EU’s schizophrenic constitutional debate: vertical and horizontal
decentralism in European governance”, RSC Working paper, RSC 2004/32, Robert Schu-
man Center, Florence.

Smismans, S. (2004c), “How to be Fundamental with Soft Procedures? The Open Method of
Coordination and Fundamental Social Rights”, unpublished manuscript.

Snyder, F. (1993), “Soft Law and Institutional Practice in the European Community”, EUI
Working Paper Law No0.93/5.

Spicker, P. (1991), “The Principle of Subsidiarity and the Social Policy of the European
Community”, Journal of European Social Policy, Vol. 1, No.1, pp.3-14.

Newgov - 01 - D34 - Updated State of the Art Report.doc 84


http://www.cdu.de/english/eulamers.htm
http://www.one-europe.ac.uk/pdf/bn3-01.pdf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Steinmo, S., Thelen, K. and Longstreth, F. (eds.) (1992), Structuring Politics: Historical Insti-
tutionalism in Comparative Analysis, Cambridge University Press, Cambridge.

Stephens, J., Huber, E. and Ray, L. (1999) “The Welfare State in Hard Times”, in Kitschelt,
H., Lange, P., Marks, G. and Stephens, J. D. (eds.), Continuity and Change in Contempo-
rary Capitalism, Cambridge University Press, Cambridge.

Stone Sweet, A. and Caporoso J. A. (1998), “From Free Trade to Supranational Polity: The
European Court and Integration”, in Sandholtz W. and Stone Sweet, A. (1998), European
Integration and Supranational Governance, Oxford University Press, Oxford, pp.92-134.

Streeck, W. (1995), “From Market Making to State Building? Reflections on the Political
Economy of European Social Policy”, in Leibfried, S. and Pierson, P. (eds), European So-
cial Policy — Between Fragmentation and Integration, The Brookings Institution, Wash-
ington D.C, pp.389-431.

Streeck, W. (1996), “Neo-Voluntarism: A New European Social Policy Regime?”, in Marks,
G., Scharpf, F. W., Schmitter, P. and Streeck, W. (eds.), Governance in the European Un-
ion, Sage Publications, London, pp.64-94.

Sundholm, M. (2001), “The Open Method of Co-ordination: The Linux of European Integra-
tion?”, Master's Thesis, College of Europe, Department of Political and Administrative
Studies, Bruges.

Surel, Y. (2000), “L’intégration européenne vue par I’approche cognitive et normative des
politiques publiques”, Cahiers européens de Sciences Po, No.2 Centre eruopéen de Scien-
ces Po, Paris (http://www.portedeurope.org/publications/cahiers/cahier_2_2000.pdf).

Syrpis, P. (2002), “Legitimising European Governance: Taking Subsidiarity Seriously within
the Open Method of Co-ordination”, EUI Working Paper Law, No, 2002/10, European
University Institute, Florence.

Szyszczak, E. (2000a), “The evolving European Employment Strategy” in Shaw, J. (ed.), So-
cial Law and Policy in an Evolving European Union, Hart Publishing, Oxford, pp.197-222.

Szyszczak, E. (2000b), EC Labour Law, Longman, Harlow.

Szyszczak, E. (2001), “The New Paradigm for Social Policy: A Virtuous Circle?”, Common
Market Law Review, No0.38, pp.1125-1170.

Tabellini, G. and Wyplosz, C. (2004), « Réformes structurelles et coordination en Europe »,
Conseil d’Analyse économique, Les rapports du Conseil d’Analyse économique, No.51, La
Documentation frangaise, Paris.

Teague, P. (2001), “Deliberative Governance and EU Social Policy”, European Journal of
Industrial Relations, Vol.7, No.1, pp.7-26.

Telo, M. (2001a), “Combiner les instruments politiques en vue d’une gestion dynamique des
diversités nationales”, Part of contributions to the Jean Monnet Working Paper, No.6/01,
Symposium: Mountain or Molehill? A Critical Appraisal of the Commission White Paper
on Governance, New York University and Law School
(http://www.jeanmonnetprogram.org/papers/01/010801.rtf)

Telo, M. (2001b), “La gouvernance européenne dans le contexte de la Stratégie de Lisbonne :
la méthode ouverte de coordination”, Europa novas fronteiras, N°9-10, Junho — Dezembro
2001, pp.89-96.

Telo, M. (2002a) “Governance and Government in the European Union. The Open Method of
Co-ordination”, in Rodrigues, M. J. (ed.) The New Knowledge Economy in Europe — A
Strategy for International Competitiveness and Social Cohesion, Edward Elgar Publishing,
Cheltenham, pp.242-272.

Newgov - 01 - D34 - Updated State of the Art Report.doc 85


http://www.portedeurope.org/publications/cahiers/cahier_2_2000.pdf)
http://www.jeanmonnetprogram.org/papers/01/010801.rtf

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Telo, M. (2002b), “La stratégie de Lisbonne et la Convention: Quatre propositions pour la ré-
forme des Traités”, unpublished paper, July 2002.

Telo, M. (2004), “La méthode ouverte de coordination du Conseil européen de Lisbonne au
texte constitutionnel”, (Appeared originally in italian in Quadermi di rassegna sindacale,
1, January-March).

Thatcher, M. (1998), “The Development of Policy Network Analyses: From Modest Origins
to Overarching Frameworks”, Journal of Theoretical Politics, VVol.10, No.4, pp.389-416.

Tholoniat, L. (2000), “L’administration francaise face a la stratégie de I’emploi: jeux de légi-
timité et enjeux de gouvernance”, Paper presented at the colloquium “I’Europe en quéte de
Iégitimité”, Université libre de Bruxelles, 30 November and 1 December 2000, Brussels.

TEPSA (2002), “The Broad Economic Policy Guidelines 2002”, Report prepared for the
European Commission DG for Research, Trans European Policy Studies Association,
January 2002.

TEPSA (2003), “The Board Economic Policy Guidelines 2003, Study for the European Par-
liament, Draft Final report, Trans European Policy Studies Association.

Tronti, L. (2002), “Fruitful or Fashionable? Can Benchmarking Improve the Employment
Performance of National Labour Markets?, in Best, E. and Bossaert, D. (eds.), From Lux-
embourg to Lisbon and Beyond: Making the Employment Strategy Work, European Insti-
tute of Public Administration, Maastricht, pp.67-85.

Trubek, D. (2003), “The European Employment Strategy and the Future of EU Governance.
An Opportunity for the Baltics and a Challenge for lawyers”,Working Paper, No.10, Riga
Graduate School of Law (RGSL).

Trubek, D. and Mosher, J. (2001) “EU Governance, Employment Policy and the European
Social Model”, part of contributions to the Jean Monnet Working Paper, No.6/01, Sympo-
sium: Responses to the European Commission’s White Paper on Governance, New York
University School of Law (http://www.jeanmonnetprogram.org/papers/01/011501.html).

Trubek, D. and Mosher, J. (2003), “New Governance, Employment Policy, and the European
Social Model”, in Zeitlin, J. and Trubek, D. (eds.), Governing Work and Welfare in a new
Economy; European and American Experiments, Oxford University Press, Oxford, pp.33-
58

Trubek, D., and Trubek, L. (2003), “ Hard and Soft Law in the Construction of Social
Europe : the Role of the Open Method of Coordination”, Governance Project Working Pa-
per, Center for World Affairs and the Global Economy, Center for European Union Stud-
ies, and Law School, University of Wisconsin-Madison, December 2003.

Trubek, D. and Trubek, G. (2004), “Hard and Soft Law in the Construction of Social Europe:
the Role of the Open Method of Coordination”, Governance Project “Center for World
Affairs and the Global Economy, European Union Center, and Law School, University of
Wisconsin-Madison” — Draft in progress.

Trubek, D., and Trubek, L. (2005), “The Open Method of Coordination and the Debate over
«Hard» and «Soft» Law”, in Zeitlin, J. and Pochet, P. (eds.), The Open Method of Coordi-
nation in Action : The European Employment and Social Inclusion Strategies, P.1.E. Peter
Lang, Brussels, pp.83-103.

Tsakatika, M. (2004), “The Open Method of Co-ordination in the European Convention: An
Opportunity Lost?”, in Dobson, L. and Follesdal, A. (eds.), Political Theory and the Euro-
pean Constitution, Routlege, London.

Tucker, C. M. (2003), “The Lisbon Strategy and the Open Method of Coordination : a New
Vision and the Revolutionary Potential of Soft Governance in the European Union”, Pre-

Newgov - 01 - D34 - Updated State of the Art Report.doc 86


http://www.jeanmonnetprogram.org/papers/01/011501.html

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

pared for delivery at the 2003 Annual Meeting of the American Political Science Associa-
tion, 28-30 August 2003.

Van Lancker, A. (2002), “Un contrat social pour I'Europe: la gouvernance socio-économique
dans le Traité Constitutionnel”, Note for the Convention, June 2002.

van Riel, B. and van der Meer, M. (2002), “The Advocacy Coalition for European Em-
ployment Policy — The European Integration Process after EMU”, in Hegmann, H. and
Neumaerker, B. (eds.), Die Europaische Union aus politékonomischer Perspective, Metro-
polis Verlag, Marburg, pp.309-328.

Vandenbroucke, F. (1999), “L’Etat social actif’, Exposé a la Fondation Den Uyl, Amsterdam,
13 décembre 1999 (http://www.vandenbroucke.fgov.be/).

Vandenbroucke, F. (2001a) “Open Co-ordination on Pensions and the Future of Europe’s So-
cial Model”, Closing speech at the Conference “Towards a New Architecture for Social
Protection in Europe? A Broader Perspective of Pension Policies”, Leuven, 19-20 October
2001 (http://www.vandenbroucke.fgov.be/).

Vandenbroucke, F. (2001b), “Indicators Social Inclusion: Making Common EU Obijectives
Work”, Closing speech delivered at the Conference on “Indicators for Social Inclusion:
Making Common EU Objectives Work”, Antwerp, 14-15 September 2001.

Vandenbroucke, F. (2001c), “La coordination ouverte et le vieillissement: quelle valeur ajou-
tée pour I’Europe sociale?”, Europa Novas Fronteiras, N0.9/10, pp.59-66.

Vandenbroucke, F. (2001d), “Safeguarding Europe’s Pension Systems: The Challenge of So-
cial Justice”, Speech at the Conference on “Safe and Sustainable Pensions in Europe” or-
ganised by the Swedish Presidency and European Commission, Stockholm, 4 April 2001
(http://www.vandenbroucke.fgov.be/).

Vandenbroucke, F. (2001e), “European Social Policy: Is Cooperation a Better Route Than
Regulation?””, New Economy, Vol.8, No.1, pp.30-33.

Vandenbroucke, F. (2001f), “Open Co-ordination on Pensions and the Future of Europe’s So-
cial Model”, Closing Speech at the Conference “Towards a New Architecture for Social
Protection in Europe? A Broader Perspective of Pension Policies”, Leuven, 19-20 October
2001.

Vandenbroucke, F. (2002a), “L’Union européenne et la protection sociale: que devrait propo-
ser la convention européenne?”, Document présenté au Max Planck Institute for the Study
of Societies, Cologne, 17 June 2002 (http://www.vandenbroucke.fgov.be).

Vandenbroucke, F. (2002b), “Sustainable Social Justice and ‘Open Coordination’ in Europe”,
in Esping-Andersen, G. (ed.), Why Need a New Welfare State, Oxford University Press,
Oxford, pp.xviii-xxiv.

Vandenbroucke, F. (2002c), “The EU and Social Protection: What Should the European Con-
vention Propose?”, Max Planck Institute for the Study of Societies Working Paper,
No0.02/6, June 2002.

Vandenbroucke, F. (2003), “Intervention”, Presented at the Expert Hearing of the European
Convention Working Group XI “Social Europe”, 21 January 2003.

Vifell, A. (2004), “Speaking with Forked Tongue - Swedish Employment Policy and Euro-
pean Guidelines: A Case of Europeanization Through Soft Co-ordination”, Paper presented
at the 2004 Conference of Europeanists, Chicago, 11-13 March 2004.

Visser, J. (2002), “Is the European Employment Strategy the answer ”, Paper presented at the
NIG Workshop ‘’Gouvernability in Post — Industrial Societies: The European Experience”,
Utrecht School of Governance, 26-27 April 2002.

Newgov - 01 - D34 - Updated State of the Art Report.doc 87


http://www.vandenbroucke.fgov.be/
http://www.vandenbroucke.fgov.be/
http://www.vandenbroucke.fgov.be/
http://www.vandenbroucke.fgov.be)/

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Visser, J. (2005), “The Open Method of Coordination as Selective Amplifier for National Re-
form Strategies : What the Netherlands Wants and Learns from Europe in Employment and
Social Inclusion”, in Zeitlin, J. and Pochet, P. (eds.), The Open Method of Coordination in
Action: The European Employment and Social Inclusion Strategies, P.l.E.-Peter Lang,
Brussels, pp.173-215.

Von Homeyer, 1., Klasing, A., and Kraemer, R. (2004), “Exploring the EU Open Method of
Co-ordination”, paper commissioned by the Austrian Federal Ministry of Agriculture, For-
estry, Environment and Water Management and presented at the Workshop on “The Open
Method of Co-ordination - Risks and Chances for European Environmental Policy”, Brus-
sels, March 2004.

Wallace, H. (2000), “Some Observations on the Illusions of Institutional Balance and the
Representation of States”, in Best, E., Gray, M. and Stubb, A. (eds.), Rethinking the Euro-
pean Union. IGC 2000 and Beyond, European Institute of Public Administration, Maas-
tricht, pp.209-217.

Wallace, H. and Wallace, W. (2000), Policy-Making in the European Union, Oxford Univer-
sity Press, Oxford (4™ edition).

Watt, A. (2004), “Reform of the European Employment Strategy after Five Years: A Change
of Course or Merely of Presentation?”, European Journal of Industrial Relations, Vol.10,
No.2, pp.117-137.

Wessels, W. (1997), “An Ever Closer Fusion: A Dynamic Macropolitical View on Integration
Processes”, Journal of Common Market Studies, VVol.35, No.2, pp.267-299.

Wessels, W. (2003), “(Open) Methods of Self Coordination : New Modes of Governance as a
Typical Step in the Evolution of the EU System?”, Paper prepared for the Arbeitskreis
Politische Steuerung der deutschen Vereinigung fur Politische Wissenschaft, September
2003.

Wessels, W. and Linsenmann, I. (2002) “EMUs impact on national institutions: Fusion to-
wards a ‘gouvernance économique’ or fragmentation?”, in Dyson, K. (ed.), European
States and the Euro: Europeanisation, Variation and Convergence; Oxford University
Press, Oxford, pp.53-77.

Wilke, M and Wallace, H. (1990), “Subsidiarity: Approches to the power-sharing in the EC”,
Discussion Paper, No.27, Royal Institute of International Affairs, London.

Willockx, F. (1998) “The Convergence Criteria for EMU and Social Security Funding”, in
Pochet, P. and Vanhercke, B. (eds.), Social Challenges of Economic and Monetary Union,
Series Work & Society, n° 18, European Interuniversity Press, pp. 135-146.

Wincott, D. (2001), “Beyond EC Social Regulation? Luxembourg, Lisbon and the New Social
Policy Instruments”, Paper prepared for the 2001 Biennial Meeting of the European Com-
munity Studies Association, Madison, Wisconsin, 31 May-2 June 2001.

Wincott, D. (2003a), “The Idea of the European Social Model: Limits and Paradoxes of Euro-
peanisation”, in Featherstone, K. and Radaelli, C. (eds.), Politics of Europeanisation, Ox-
ford University Press, Oxford, pp.279-302.

Wincott, D. (2003b), “Beyond Social Regulation? New Instruments and/or a New Agenda for
Social policy at Lisbon?”, Public Administration, VVol.81, No.3, pp.533-553.

Winterton, J. and Foden, D. (2001), “The Role of the Trade Unions in the European Employ-
ment Strategy”, Paper presented to the 6™ European Industrial Relations Congress, Oslo,
June 2001.

Winterton, J. and Foden, D. (2002) “The Trade Unions, the Luxembourg, Process in the
Elaboration of the European Employment Strategy”, Presentation UACES Workshop “The

Newgov - 01 - D34 - Updated State of the Art Report.doc 88



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

European Employment Strategy and the Employment Guidelines: A Critique”, Loughbor-
ough University, 26 April 2002.

Zecchini, L. (2000), “Les 15 parviennent a un accord inespéré sur I’Agenda social de
I’Union”, Le Monde, 30 novembre 2000.

Zeitlin, J. (2001), “Constructing Social Europe: Social Dialogue, Subsidiarity and Open Me-
thod of Co-ordination”, Comments on contributions of Robert Salais and Philippe Pochet
during the IDHE workshop “Pour une politique européenne des apacities. Un cadre de
travail entre chercheurs et acteurs du dialogue social européen”, Brussels, 12-13 January
2001.

Zeitlin, J. (2002a), “The Open Method of Co-ordination and the Future of the European Em-
ployment Strategy”, Presentation prepared for the mini-hearing of the Employment and
Social Affairs Committee of the European Parliament on “the first five-year evaluation of
the Employment Guidelines”, 8 July 2002.

Zeitlin, J. (2002b), “Opening the Open Method of Coordination”, Presentation prepared for
the Committee of the Regions Conference on “The Open Method of Coordination: Improv-
ing European Governance?” Brussels, 30 September — 1 October 2002.

Zeitlin, J. (2002c), “Ten Open Questions about the Open Method of Coordination”, Presenta-
tion prepared for the 2" Summer School in European Social Policy Analysis, New Modes
of Governance for European Social Policies, University of Pavia, 5-13 June 2002.

Zeitlin, J. (2003a), Comments on Jacobsson, K. and Vifell, A., Employment Policy Coordina-
tion : Between Deliberation and Discipline ?, GOVECOR Project Mid-Term Review,
Brussels, 10-11 January 2003.

Zeitlin, J. (2003b), “The Open Method of Coordination and the Future of the European Em-
ployment Strategy”, Paper presented at a hearing in the European Parliament, Brussels, 8
July 2003.

Zeitlin, J. (2003c), “The Open Method of Coordination and Social Protection: Constructing an
EU Social Model?”, Course presented at the 14™ session of the Academy of European
Law, European University Institute, Florence, June 2003.

Zeitlin, J. (2003d), “Open Coordination and Experimental Governance in EU Policymaking”,
Presentation to La Follette School of Public Affairs, University of Wisconsin-Madison, 2
May 2003.

Zeitlin, J. (2003e), “What are the Implications of OMC for the EU’s Evolving Political Struc-
ture?”, Presentation at the Harvard Center for European Studies Workshop on “The Open
Method of Coordination and Economic Governance in the European Union”, Boston, 28
April 2003.

Zeitlin, J. (2004a), “The Open Method of Coordination : Improving the Legitimacy and Effec-
tiveness of EU Governance?”, Presentation to 14" International Conference of European-
ists, Chicago, 11-13 March 2004.

Zeitlin, J. (2004b), “Open Coordination, Convergence, and Hybridization in European Wel-
fare States”, Comment for Plenary Session 3, “Co-ordination and Convergence in social
Welfare Systems”, at the COST A15 Conference, Reforming Social Protection Systems in
Europe, Nantes, 21-22 May 2004.

Zeitlin, J.(2004c), “The OMC in Action: The European Employment and Social Inclusion
Strategies”, Presentation to the Conference on “The EES : Discussion and Institutionalisa-
tion”, Brussels, 30-31 August 2004.

Newgov - 01 - D34 - Updated State of the Art Report.doc 89



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Zeitlin, J. (2004d), “Opening the OMC: A reflexive Reform Strategy”, Presentation to the
Conference on “The EES : Discussion and Institutionalisation”, Brussels, 30-31 August
2004.

Zeitlin, J. (2005a), “Social Europe and Experimental Governance: Towards a New Constitu-
tional Compromise?”, in de Burca, G. (ed.), EU Law and the Welfare State, Search of Soli-
darity, Collected Courses of the Academy of European Law XIV/4, Oxford University
Press, Oxford (forthcoming).

Zeitlin, J. (2005b), “Introduction: The Open Method of Coordination in Question”, in Zeitlin,
J. and Pochet, P. (eds.), The Open Method of Coordination in Action : The European Em-
ployment and Social Inclusion Strategies, P.1.E. Peter Lang, Brussels, pp.19-33.

Zeitlin, J. (2005c¢), “The Open Method of Coordination in Action: Theoretical promise, Em-
pirical Realities, Reform Strategy” in Zeitlin, J. and Pochet, P. (eds.), The Open Method of
Coordination in Action : The European Employment and Social Inclusion Strategies, P.1.E.
Peter Lang, Brussels, pp.447-503.

Zeitlin, J. and Pochet, P. (2005), The Open Method of Coordination in Action : The European
Employment and Social Inclusion Strategies, P.1.E. Peter Lang, Brussels.

Zeitlin, J. and Trubek, D. (eds.) (2003), Governing Work and Welfare in a New Economy :
European and American Experiments, Oxford University Press, Oxford.

Zijl, M., van der Meer, M., van Seters, J., Visser, J. and Keuzenkamp, H. A. (2002), “Dutch
Experiences with the European Employment Strategy”, Research in commission of the
Ministry of Social Affairs and Employment, Amsterdam, February 2002.

Zito, A., et al. (2002), ““New’ Policy Instruments in the European Union: Symposium Intro-
duction”, introductory paper to European Forum Symposium on New Policy Instruments in
the European Union, European University Institute, Florence.

Zurn, M. (1999), “The State in the Post-National Constellation — Societal Denationalisation
and Multi-Level Governance”, Arena Working Paper, WP 99/35, Advanced Research on
the Europeanisation of the Nation State, Oslo
(http://www.arena.uio.no/publications/wp99_35.htm).

Internet Sources

http://www.govecor.org/home/welcome.asp
http://www.govecor.org/data/20021216121419 State 0f%20_the Art_(fin3).pdf
http://www.govecor.org/dokumente/biblio.asp
http://eucenter.wisc.edu/OMC/open12.html#terms
http://www.ose.be/fr/mocpension.htm

Newgov - 01 - D34 - Updated State of the Art Report.doc 90


http://www.arena.uio.no/publications/wp99_35.htm

NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

X. Pensions OMC: Between Weakness and Closeness®®

X.1 The OMC on Pensions: its emergence and peculiarities

Notwithstanding the persistent pre-eminence of national governments, the European Union
has a growing interest and role in the debate on pension reforms (Dudek and Omitzigt, 2001,
IPSE, 2003; Natali, 2005). In the last few years, the interplay of national and supranational
actors has become a key aspect of academic literature.

According to the Lisbon Strategy, the “pension issue” is dealt with by the EU according to
three different (but complementary) dimensions (Pochet, 2003). The first axis concerns the
development of integrated, transparent and efficient financial markets by eliminating obsta-
cles to investments in supplementary pension funds. In that respect, the community method is
used to implement such a strategy. The second axis aims to face population ageing through
the co-ordination of macro-economic policy (and especially budget policies). In that sense,
the Stability and Growth Pact and the Broad Economic Policy Guidelines represent the main
instruments to be adopted. Finally, the third axis consists of the modernisation of social pro-
tection programmes through the improvement of their financial sustainability and the promo-
tion of social integration and equality in an “active” welfare state. The Open Method of Co-
ordination (OMC) on Pensions is the specific process introduced to favour a co-ordinated re-
sponse to common challenges. All these procedures, introduced at different times, now coex-
ist in the European policy-making process (Pochet, 2003; Esposito and Mum, 2004).

X.1.1 The Emergence of the OMC on Pensions

As far as the Open Method of Co-ordination on Pensions is concerned, it is one of the young-
est and lightest forms of soft law implemented in the social policy field. The literature is much
less developed in this sector than in the case of the European Employment Strategy (EES) and
(to a lesser extent) the Social Inclusion co-ordination. In this brief state of the art, we adopt
the same lines of argument we have introduced above for the Open Method of Co-ordination
in general. First, we refer to the main contributions that have focused on the pecualiarity of
imputs, procedures, and institutions involved in the process. Then, we will center our analysis
on the dominant analytical approaches to the Pensions OMC. Many authors have outlined the
potential for learning related to soft low, its hypothetical contribution to reduce the legitimacy
gap of the European Union, and then its main contribution to a more participatory decision-
making process.

In the not so wide literature on pensions and their coordination at the European level, much of
contributions have been centred on the reasons why social protection reforms receive the in-
creased attention of the EU (Liebfried and Pierson, 1996; Berghman, 1997a and 1997b,
1998). Numerous accounts have stressed that European economic and monetary integration,
the adoption a common legislation for the creation of a single market, and the jurisprudence
of the European Court of Justice all have created a favourable context for the co-ordination of
old-age programmes (Bosco, 1997 and 2000; Chassard, 1998, 1999 and 2001; Comaille,
2001; Begg et al., 2001).

What is more, the introduction of procedures for the exhange of information has been pro-
posed as a further tool to modernise social protection programmes in member states. The con-
cept of benchmarking, originally developed to improve the performance of business enter-
prises by learning from others, is now increasingly applied in the areas of employment and
social policy. Rising internal and external pressures on national welfare states, sometimes re-

1 This chapter has been delivered by David Natali.
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inforced by supra-national institutions, a rapid growth of modern communication technologies
and an ongoing process of ideological liberalization drive this development. Just as bench-
marking between companies benchmarking between national social policies is seen as an in-
strument to reduce the costs of pure trial and error (Schludi, 2003).

In the EU contect, in particular, as argued by Sharpf (2002), this novel procedure had to be
increasingly applied in the sphere of social policy where a large-scale harmonization of coun-
try-specific arrangements was de facto precluded by great differences in levels of economic
development within the European Union as well as by the wide institutional diversity of na-
tional welfare states.

In line with the words of Vandenbroucke (2001a, 2001b and 2002), the OMC on pensions
would provide benefits, in terms of its cognitive impact (allowing countries to learn one from
the others) and in promoting the idea that no European citizen will be excluded and left to
take care of themselves, which means the ability to reinforce the European social paradigm.

X.1.2 Peculiar traits of the Pensions OMC

A second group of authors have then focused on the functioning of the Pensions OMC (de la
Porte, 2002 and 2003; de la Porte and Pochet, 2003). On the one hand, procedures in this do-
main share common traits with the other soft modes of governance. As well as the other
strategies, the OMC on pensions consists of four main stages:

- the first is to agree upon guidelines for the Union;

- the second is to establish (when appropriate) quantitative and qualitative indicators and
benchmarks as a means of comparing best practice;

- the third is to implement the common guidelines into national and sub-national policies
through the definition of targets, measures and taking into account national and sub-
national specificities;

- the fourth step is finally represented by the periodic monitoring, evaluation and peer re-
view in order to create the favourable condition for mutual learning.

On the other hand, some key peculiarities have been proposed as the expression of the par-
ticular weakness of that process. First of all, as stressed by de la Porte (2002) and Larsen et al.
(2004), the legal basis of the process is much weaker than that of the EES. While the latter is
based on the Amsterdam Treaty, and thus employment has the status of a ‘common European
concern’ (Daguerre and Larsen, 2004); the former relies only on mandates of the European
Council. The emergence of that OMC was thus determined by the decisions of the European
Council.

The European debate on recasting pension systems, through the OMC, began in March 2001,
when the Stockholm Council suggested that the Economic Policy Committee (EPC) and the
Social Protection Committee (SPC) should define a European policy line on the reform of
pension systems. The Council confirmed that ‘the ageing society calls for clear strategies for
ensuring the adequacy of pension systems (...) where apropriate the potential of the open
method of co-ordination should be used to the full, particularly in the field of pensions’ (de la
Porte and Pochet, 2002: 225)

The following Council of Goteborg endorsed the three broad principles (or pillars) (originally
proposed by the Social Protection Committee) for securing the social and financial long-term
viability of pension programmes. They were defined in terms of the need to grant the social
adequacy, the financial sustainability, and the modernisation of pension programmes (both
public and private) according to the changing social and economic challenges and risks. The
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Laeken Summit finally defined the eleven objectives and the time schedule for the first
‘round’ of the process (Cornilleau et al., 2003; Natali, 2004).

The second specificity of the Pensions OMC concerns the definition of a three-year cycle
since the starting point of its procedures in 2001, while the EES rounds were originally articu-
lated in one year. This elements was related to two different aims: on the one hand, that of
creating a new process where the expertise at the European level (e.g. in the Commission)
was not completely built at the beginning of the OMC on pensions; and on the other not to put
an excessive administrative burden on national bureaucracies (for example, in terms of reports
to prepare) (Natali, forthcoming).

Other specific traits stressed by the literature are all consistent with the softer nature of that
OMC (see Table 1 about the key features of OMC and EES by de la Porte and Nanz, 2004).
The co-ordination on pensions makes no reference to common indicators (not yet defined by
the Social Protection Committee and the Economic Policy Committee). Moreover, recom-
mendations are not explicitely proposed and there are no attempts to rank members by the ex-
tent to which they achieve the common broad goals. As stressed by Casey (2003), quite para-
doxically, more precise recommendations on pensions are issued within other strategies: the
Broad Economic Policy Guidelines (where a chapter is devoted to old-age programmes) and
the European Employment Guidelines both refer to that field.

According to Schludi, 2003; Larsen et al., 2004; and Casey, 2003; 2004b, this is consistent
with a softer overall aim related to stimulate national debates more than to concretely impact
national reforms.

Table X.1: Key features of the OMC in Employment and Pensions

Features/Process European Employment Strategy ~ Pensions OMC
(EES)

Started 1997 2001

Cycle Yearly Tri-annual

Number of cycles undergone | Five One

Key Participants — those
who make the actual deci-
sions

Mandatory Consultative
participants

Legal or political basis of
process

Technical dimension of

European Commission; Ministers
of social affairs and employment

European and national social part-
ners

Employment Chapter of Amster-
dam Treaty, 1997

64 indicators in 2003

European Commission;
Ministers of social affairs
and ministers of finance

None

Stockholm Summit, 2001

No indicators

process
Source: de la Porte and Nanz, 2004.

The national documents to be proposed by each member state are consequently defined Na-
tional Strategy Reports rather than National Action Plans (like in the EES). More than the
proposalsof the strategy to adopt to comply with the European guidelines, national reports
only seeks to describe policies undertaken by single countries in a more static perspective.

A further key aspect of the Pensions OMC is that it is at the centre of a multitude of policy-
making processes each affecting at least one or more aspects of old-age policy. The first is
represented by the Broad Economic Policy Guidelines which co-ordinate policy responses to
the economic and budgetary impact of ageing (concerning pension costs but also taxation of
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private benefits). The Stability and Growth Pact is the second process mainly focused on the
financial dimension of ageing. The EES is a further process related to pensions: the defined
targets of employment rates are consistent with the explicit attempt to reduce early-retirement
and to ‘active ageing’. Finally, the Social Inclusion Process deals with the role of pension
provisions to reduce the risk of poverty and social exclusion. Moreover, other methods and
actions are explicitly and/or implicitly related to pension policy. For instance, the European
Central Bank in their action for a common monetary policy has intervened in different occa-
sions to comment the ‘state’ of pensions in the ‘EURO countries’ (Dufresne, 2001). Other
relevant links are between pensions and the internal market strategy, health and long-term
care, education, immigration and entrepreneurship policies (Casey, 2003). More than a sum of
equally important processes, pensions was (and is) at the center of a hierarchical set of meas-
ures where the Broad Economic and Policy Guidelines are at the top (Casey, 2003 and
2004a). As noted by Pochet (2003), ‘if free movement and the impact of EMU have contrib-
uted to the shaping of the community discussions, this has happened without the national min-
isters in charge of pensions pronouncing on the subject’. This was the result of no clear legal
responsibility for social ministers in the Treaty, and of the wide diversity of national systems,
and reforms already implemented or under way.

As Schludi (2003) and Natali (2004) put it, the OMC had the ambition to improve the coher-
ence between these strategies more than substitute them.

A large number of contributions has does focused on the the competition (if not confronta-
tion) between *socially-oriented” and ‘economically-oriented’ actors as the driving force of
the launch and the evolution of the OMC Pensions (Math 2001a, 2001b and 2001c; Math and
Pochet, 2001; de la Porte and Pochet, 2002). While the ‘economic’ bodies were the first to
deal with the “pension issue”, in the end, a negative reason has forced ‘social’ actors to ad-
dress the question: the risk that the problematic nature of pension reform could be shaped by
actors other than themselves. As Chassard (2001: 317) notes “It is important that the ‘social
experts’ should make their voices heard in this concert, so as not to leave the field open to
those who view social protection from an exclusively financial angle”.

In that respect, both the Commission and the Council of Ministers are internally divided along
the social/economic cleavage (Math, 2001a; de la Porte 2002 and 2003). Within the Commis-
sion, the Directorate General for Employment and Social Affairs is active through communi-
cations on social protection, its common challenges, and the room for its revision. The Coun-
cil of Social Affairs Ministers is the other player trying to shift the attention of the Union to-
wards the adequacy and the social sustainability of old-age schemes in the member states. Its
action is supported by the Social Protection Committee (SPC), whose role has been central to
provide technical information (alternative to those of the Economic Policy Committee). The
Directorate General on Economic and Financial Affaris, on the other hand, put forward the
argument of the balance of public finances and the need to face the negative demographic
trends through a restricitve budget policy. The Ecofin Council is supported by the Economic
Policy Committee (EPC) that legitimise its discourse for recasting pensions (see de la Porte
and Pochet, 2002; and Natali, 2004 for a more in-depth definition of the role of each actor).

X.2 Learning, democracy, and participation

This section reviews three main issues related to Pensions OMC: its effectiveness as a learn-
ing process; its impact in terms of increasing the EU legitimacy and the democratic nature of
the policy-making on pensions; and finally, its first outcomes on national old-age pro-
grammes.
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X.21 Learning

As well as the other modes of soft governance on social policies, the OMC on pensions has
been first analysed as a form of contextualised benchmarking (Hemerijck and Visser, 2003;
Schludi, 2003). In this particular field, political scientists and sociologists have focused on
two issues: the comparison of different types of benchmarking activated by international or-
ganisations; and the definition of common indicators.

X211 Benchmarking by International Organisations, a brief comparison

As described by Schludi, 2003 and De Deken, 2003, the EU action in this field is not new but
it is consistent with a broader praxis. Organizations such as government agencies, interna-
tional foundations, and supra-national institutions adopted at different times that practice to
improve the functioning of their structure or to exchange information within and between na-
tional experiences. At the beginning of the 1990s, in the USA and then in Canada, the gov-
ernments established national forums to develop a set of performance indicators to assess so-
cial policy performances (De Deken, 2003). At the same time, in Europe, the European
Round Table of Industrialists (ERT) started to propose benchmarking as “a tool for guiding
EU policies” (De Deken, 2003: 6). The ERT is a group of about forty senior industrialists that
set up a working party which produced a document entitled: ‘European pensions, an appeal
for reform—Pensions schemes that Europe can really afford” published by the De Benedetti
Foundation (ERT, 2000) and widely publicised in the media (Pochet, 2003). As Math (2001b)
describes it: “The Foundation has links with leading edge researchers and university person-
nel, in which one party may not know, or may not seek to know, the close working links be-
tween this research centre and the ERT. Its work is presented as inde-pendent research,
brings a scientific legitimacy to political recommendations, and is widely disseminated nota-
bly within a sympathetic financial press”.

Schludi (2003) and Casey (2004a and 2004b) have analysed and compared the efforts by in-
ternatonal organisation to guide pension reforms by promoting ‘good practice’. In the first
part of the 1990s, the World Bank influenced the debate on recasting welfare states through
the publication of the report *Averting the Old Age Crisis’ that described the main challenges
to the long-term viability of old-age programmes and the need for innovate them. What is
more, the WB proposed a general blueprint (the so-called three pillar model) not only to the
emerging markets of Asia and South America but to the transition countries in Central and
Eastern Europe and to the rest of Europe too (World Bank, 1994, Holzman et al., 2003)."’
The International Labour Organisation (ILO) has acted as a global player often in combina-
tion with the International Social Security Association (ISSA) with rather different prescrip-
tions directed especially to the developping countries (ISSA, 1998; Gillion et al., 2000; Sar-
fati and Bonoli, 2002). Finally, the OECD has adopted an approach in between those of the
WB and the ILO. Since 1988, it has published a number of reports and publications directed
to its members (OECD, 1988, 1998, 2000 and 2005).

If compared to other interventions by international institutions, the OMC has been character-
ised by a more contextualised form of benchmarking (see Table 2). The OMC seems much

7 Yet, recent contributions have stressed that Eastern-European reforms in the last two decades were influ-

enced by the WB, but they were still fundamentally home-made (Rutkowsky, 2004: 323-324). The 1994 pub-
lication was highly influential world-wide, however while all reforms moved towards a multi-pillar structure,
the shape of the renewed pension systems differ substantially. Thus, the WB model emerged as a ‘bench-
mark’ more than a ‘blueprint’. A more open interaction between the international organisations and single
countries is thus to recognise. Not only the WB had an influence on the reform process and content, but the
concrete implementation of new measures (especially in Eastern Europe) changed its thinking on pensions as
well (see also Holzmann and Hinz, 2005).
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more aware of negative effects from following examples of “best practice’. It counsels caution
and is less assertive with respect to the desirable direction of pension innovations.

Table X.2: International Organisations Active on Pension Reforms

World Bank ILO/ISSA OECD EU
Audience/ Developing coun- ILO - Primarily Members, plus Member states
Clientele tries, emerging developing coun-  selected non- and accession
economies, ad- tries, emerging members (emerg- countries
vanced economies markets. ing markets, tran-
ISSA — all coun-  Sition countries
tries and others)
Country Yes ILO Yes Yes Yes

appraisals

Information Mainly ad hoc Mainly ad hoc Mainly ad hoc oMC
Echange proce- | (experts meetings) (experts meetings) (experts meetings)

dures plus Pension Re-

form Primers

Recommenda- |Yes ILO Yes Yes Indirectly
tions
Standards No ILO yes Indirectly (mainly Yes (limited to

with respect to rights of EU citi-
codes for private  zens of one EU

provision) state working in
another EU state)
Technical assis- | Yes Yes No Only for candi-
tance date countries and
non-members
Budgetary as- | Yes No No No
sistance

Source: Casey, 2004.

As argued by Schludi (2003: 15) ““(...) this illustrates that a high degree of openness , i.e.
great sensitivity towards the diversity of national systems and consequently a reluctance to
launch ‘one-size-fits-all” recommendations has emerged as the central characteristic of the
open method of co-ordination”.

X.2.1.2 The definition of Common Indicators

A second line of analysis about the cognitive impact of the Pensions OMC has then focused
on indicators. As demonstrated by recent contributions to the literature (Natali and de la Porte,
2004; Pefa Casas, 2004; Caussat and Lelievre, 2004), their definition is decisive for the as-
sessment of the sustainability and the adequacy of pension provisions. In particular, solidarity
objectives, mainly of a qualitative nature, are difficult to quantify, assess and compare (Eck-
ardt, 2005). These difficulties are mainly due to structural differences in pension systems and
to the multitude of factors that would need to be taken into account, many of them outside of
the pension system, such as (the adequacy of) health care provision (Lodge, 2005).

According to the agenda proposed in the co-ordination process, the Indicator Sub-Group
(ISG) of the Social Protection Committee (SPC) has published a series of interim reports deal-
ing with this challenge. Much of the effort of the ISG focused on the definition of theoretical
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replacement rates (the ratio of an individual’s average pension to his/her average income be-
fore retirement), as a correct indicator to measure the income situation of the elderly popula-
tion. A further aspect has been related to assessing the role of supplementary pillars in im-
proving the adequacy of pension systems. As argued by Pefia Casas (2004), the long-running
debate on the definition of viable data on pensions has taken on some particular aspects. On
the one hand, the action of the SPC has been highly related to national procedures. On the
other, hypotheses for the definition of projections as to the adequacy of pension programmes
have been heavily based on statistics from EU bodies other than the SPC. The Commission
proposed partly overcoming these difficulties through the compilation of the latest available
data and indicators from EU sources used for the National Strategy Reports. This is expected
to allow Member States to assess their own position relative to the others and to explain dif-
ferences. Summing up, the argument proposed by some authors is that the inability of the
technical committees to define common indicators proves as a potential explanation of the
weakness and lack of effectiveness of the entire process (Schludi 2003; Cornilleau et al.,
2003).

Some political factors have contributed to that lack of commonly agreed indicators as well.
As shown by Natali (2006), the issue has been at the centre of huge confrontation between
representatives of member states in the interested committees. The first struggle was about the
definition of common objectives at the core of the Pensions process: the ‘adequacy’ principle
was not uncontested. While Anglo-Saxon countries did define it in terms of ‘poverty preven-
tion’, continental European countries (those with Bismarckian roots) proposed a broader in-
terpretation of that goal and did reference to the aim of public programmes to grant pension-
ers the same living standard and of that of the active part of the population. Both statements
were introduced in the common objectives (1st and 2" sub-objectives). France, Belgium,
Germany and Italy coalesced to add a broader interpretation to the adequacy principle.

All along the first cycle of the process implementation, a related contrasted issue concerned
the identification of the right indicators linked to the “adequacy’ goal mentioned above. The
ISG easily agreed on context indicators (e.g. on population ageing) and on those to assess the
risk of poverty for the elderly (on the base of the work done in the Social Inclusion OMC).
Yet, it was more difficult to find a compromise on indicators linked to objective 2. Again,
Anglo-Saxon, Scandinavian, and Continental European countries confront each other (Caus-
sat and Lelievre, 2004).

A further emblematic example of the “political” importance of indicators is then represented
by the process of elaboration of the SPC report on ‘Current and Prospective Pension Re-
placement Rates’ at the beginning of 2004. Replacement rates are the ratio between the first
benefit received by pensioners and the last revenue they earned in the labour market before
retirement. They consist of a measure of the relative generosity of public pensions and are
particularly interesting if they are calculated for the future. They allow for the assessment of
recent reforms’ impact. That is why the German government in the first weeks of 2004
seemed to block the publication of that SPC report: to avoid an open debate (and the conse-
quent political costs) on the precise effects of cutbacks introduced through the 2001 pension
reform. In the same period, in fact, Germany witnessed huge mobilisation against the welfare
reforms proposed by the Schroder Government. As shown by Natali (2006), this made the
Gernlgn government particularly sensitive to the potential public opinion reaction to such
data.

18 See also Radaelli (2005) about the political nature of learning in the OMC process.
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X.2.2 Democracy through Participation

The “democratic” dimension of the Open Method of Coordination (OMC) has been an issue
of intense and controversial debate among policy-makers and academics (from a normative as
well as an empirical perspective, de la Porte and Pochet, 2003b). The OMC theoretically
seeks to be a participatory method, in which all concerned actors should participate at differ-
ent levels in a multi-level logic. Participation would improve democracy as the decision-
making process should be more open in order to improve the quality of regulation and then
implementation. In other words, the new form of governance by involving more actors and
interests should lead to better decision-making and better implementation. In this context par-
ticipation is a necessary condition for democracy: “It is one dimension of the whole issue of
accountability, democratisation and legitimacy of the new mode of governance” (Radaelli,
2003: 45).

The discourse of the EU has drawn increasing attention to participatory dimensions of democ-
racy, which is meant to refer to the involvement of civil society and social partners in the pol-
icy making process, rather than direct citizen participation. In the template of the OMC it is
assumed that the involvement of civil society organisations and social partners at different
levels of government is important for its democratic quality in so far as they give voice to
citizens’ policy concerns. Telo (2002: 265), an academic supporter of the OMC, has warned
that: “If the actors of civil society are not concerned, consulted, involved at the level of part-
nership and negotiation, one of the aspects of the ‘openness’ of the new method will be be-
lied”.

In that sense, the process of co-ordination of national pension programmes proves a research
area of particular interest because of its limited openness. In the field of pensions, there are in
fact, with the exception of national officials, no mandatory (consultative) participants. In par-
ticular, the OMC has not enhanced the participation of social partners (de la Porte, 2002 and
2003). They do not have any formal role to play in the writing of the National Strategy Re-
ports and the extent to which they participate in the national pension reform processes is de-
pendent on national tradition. As to the involvement of civil society organisations, it is re-
duced too. At the national level, pensions politics is usually based on state bureaucracies, po-
litical actors and institutions and social partners, while NGOs have no role at all. At the Euro-
pean level, by contrast, transnational non-profit civil society organisations, (e.g. the European
Older People’s Platform, AGE) are active (but still at the margin of the policy-making proc-
ess). Its expert working group on social protection, made up of representatives from the 15
Member States, includes the mandate of expressing the concerns of AGE for pensions OMC
(de la Porte and Nanz, 2004; Natali, 2004).

The reduced openness is related to the low visibility of the Pensions OMC at the national
level. As argued by de la Porte and Nanz (2004: 278), while the reform of (national) pensions
is often a focal issue in national media, the European discussion under OMC pensions is not
mentioned. Concerning parliamentary involvement, there is no requirement to keep the EP
informed and the role of the European Parliament in relation to the OMC is unspecified. At
the national level, there is no evidence of political debate on the OMC pensions. There is,
apart from those involved, little awareness of its existence (Natali and de la Porte, 2004).

Some further analysis has compared the soft modes of governance adopted on pensions with
the community method to establish the precise nature of actors and institutions active in dif-
ferent policy networks. Pochet, 2003; Esposito and Mum, 2004; and Natali, 2005 all proved
sceptical on the effectiveness of the open co-ordination to extend the number of actors in the
European policy-making process on pensions.
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X.2.3 The OMC Outcomes

Recent analyses have centred on the impact of soft modes of governance on pensions reform
at the national level. For the moment, all these contributions share preliminary efforts requir-
ing additional research. One of the first attempts was that of Anderson (2002) that explicitly
compared four different countries (Germany, Italy, The Netherlands, and Sweden) and the
potential impact of the European integration. In that case, the study focused on a mix of pres-
sures coming from the EU level: not only from the soft law on pensions, but also from the
European Employment Strategy, and EMU. That contribution has adopted a theoretical per-
spective consistent with the concept of adaptational pressure already introduced in the litera-
ture on the Europeanization process (Green Cowles et al., 2001). Pressure from the EU, in
other words, is expected to depend on the policy distance between the European requirements
and the key traits of national systems. Anderson concludes that despite “it is difficult to state
with a high degree of certainty” that EU policies have pushed national systems in a certain
direction, “(...) the similarity between all four countries’ policy reforms and EU Employment
Guideline article 14 (...) as well as the goals outlined for the application of the OMC to pen-
sions is striking” (Anderson, 2002: 279).

In the same venue, the analysis by Dudek (2003) on the EU impact (through the OMC) on
pension reforms introduced in Spain seems to agree on the existence of concrete outcomes.
Based on the analysis of the long-term evolution of Spanish pensions policy since the Franco
dictatorship, Dudek founds that last pension reform in 2001 was a turning point towards a
more ‘active’ social protection consistent with the European agenda. New issues like the
flexibility of retirement, gender equity, and the modernization of pensions to include less fa-
voured groups, all were identified as the result of the EU influence. To sum up, “the EU with
its institutions and policy ideas has had a great deal of influence upon the reform of pensions
within Spain” (Dudek, 2003: 19).

More recent contributions, by contrast, have proposed a different more pessimistic interpreta-
tion of the interaction between supranational policy co-ordination and national reforms. As
argued by Casey (2004b: 8), path dependency is probably stronger in the pension field than in
any other social policies and consequently, it seems unlikely that simply by observing the
others, countries are likely to make major transformations. This more sceptical perspective
has been first related to the particular weak aim of the Pensions OMC (if compared to the
other OMCs). As states by Larsen et al. (2004), the main ambition of the coordination proce-
dures on national pension systems is to stimulate national and European debate more than to
design an optimal practice to follow. The National Strategy Reports adopted by different
member states, thus, described single systems but did not put forward measures to meet the
common objectives. The absence of reference to the OMC in national debates (even where the
pension issue is high on the agenda) is proposed as a further proof of the lack of concrete out-
comes (Natali and de la Porte, 2004).

These authors have then introduced a first debate on present shortcomings and the potential to
overcome them. Larsen et al. (2004) have found the main limit of the European strategy on
pensions in the lack of communication from the EU to the single member states. In that re-
spect, it is recognised that the ‘EU needs the capacity to promote its policies more effectively
at the national level and with the general public’ and that ‘this need will become more press-
ing with enlargement’ (Larsen et al., 2004: 34). A new communication strategy less based on
national policy makers is thus proposed.

For Casey (2004b: 11-12) the first problem of the Pensions OMC consists of the ‘bad teach-
ing” related to a reduced room for discussion and learning. This is related to the under-
development of the peer-review process. A more top-down process based on the key role of
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politicians and opinion formers is proposed to improve the knowledge of pension systems. A
second shortcoming, is then represented by the isolation of the OMC on pensions and the lack
of connections with the Employment strategy. The ongoing streamlining process is assessed
as a partial solution. Natali and de la Porte (2004), finally, stressed the limits related to the
limited cognitive impact of the co-ordination cause by the excessive complexity of procedures
(especially after the Eu Enlargement): a ‘reinforced co-ordination’ between countries facing
similar challenges is identified as a possible solution.
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XI. EU Justice and Home Affairs®®

XlI.1 JHA: state of the art

Justice and home affairs (JHA) emerged only in the 1990s as an EU policy-making area. Ini-
tially it attracted only rather limited academic attention. This can be explained by the relative
lack of substance of the EU’s policy output during the existence of the old “Third Pillar” (Ti-
tle VI TEU) which suffered from weak competences, instruments and decision-making proce-
dures. The extensive reforms introduced by the Treaty of Amsterdam and the decisions of the
Tampere European Council have since 1999 not only led to a rapid expansion of EU JHA
objectives and measures under the heading of the “area of freedom, security and justice”
(AFSJ), but also to a parallel increase in academic studies in this domain. Nevertheless, hav-
ing regard to the now quite significant output of the EU in this domain — on average ten new
texts adopted by the Council each month — and the wide range of policy issues covered — from
asylum over immigration and borders to judicial cooperation in civil and criminal matters as
well as police cooperation —, the academic literature can still be considered to be compara-
tively limited. Three reasons can explain this:

1. From the point of view of academic disciplines this is quite a “hybrid” area which does
not easily lend itself to mono-disciplinary studies: Political scientists, for instance, feel not
necessarily comfortable with the substantial legal issues in core areas such as civil and
criminal justice cooperation, and lawyers are not necessarily any more comfortable with
the strong security rationale and the immigration policy discourses which are driving
much of the policy-process forward, and - although security lies at the core of this policy-
making domain, security studies specialists have struggled to conceptualise the EU as ac-
tor in the traditionally purely “national” domain of internal security. The result has been
that comparatively few academics have ventured into a domain which cuts across tradi-
tional disciplinary boundaries.

2. The JHA domain is also a quite diverse domain of policy-making as the rationale, objec-
tives and instruments of policy-making are obviously rather different, for instance, in the
area of asylum, civil law cooperation or police cooperation. Policy-making trends, for in-
stance as regards the use of binding or non-binding instruments of governance, vary
sharply from one area to the other. The same applies to olitical discourses which can have
as diverse foci as the guarantee of rights of asylum seekers, the fight against organised
crime or the facilitation of commercial transactions through civil law cooperation. This
makes it rather difficult to arrive at a comprehensive view and assessment of the entire
JHA domain, the result being that there is a dearth of literature on the domain as a whole,
most studies focusing on one of the main areas or even only on single issues in one of
those.

3. Finally JHA policy-making has also been far from a model of transparency: Many rele-
vant Council texts continue to be classified, special agencies such as Europol have
adopted much of the culture of secrecy similar national structures are shrouded in, and the
responsible national ministries - in particular the ministries of interior — belong tradition-
ally to the least open. The strong remaining intergovernmental features — especially in the
“Third Pillar” add to a certain opaqueness of the domain which does not encourage ambi-
tious research designs.

Yet in spite of the above mentioned difficulties research in the JHA domain and continuously
expanded during the last few years, and three main trends can be observed:

9" This chapter has been delivered by Jérg Monar
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1. The first of those trends is the emergence of studies which investigate certain aspects the
foundations and/or framework of EU policy-making in the JHA domain. Examples are
investigations of the institutional framework (such as Berthelet 2003), of the evolution of
political and legal integration in this domain (such as Miller 2003) or Garcia-Jourdan
2005) and of the overall legal framework (such as Peers 2006). While these monographs
may offer elements of theoretical interpretation, they do not attempt to constructing a spe-
cific theoretical framework for the JHA domain.

2. The second trend is the increase of area specific monographic studies which investigate
the foundations, specificity and main patterns of EU policies in the individual areas. Ex-
amples are to be found especially in the asylum and immigration areas (such as Berger
2000 and Geddes 2003). In the case of some areas, however, such investigations take pri-
marily the form of articles in scholarly journals and to edited volumes, mainly based on of
conference proceedings or specialised courses (such as de Kerckhove/ Weyembergh 2002)

3. The third trend is the rapid expansion of issue specific monographic studies or journal or
edited volume contributions which investigate specific issues in the main JHA policy-
making domains. Here the literature has already become quite extensive. Typical exam-
ples are the fight against terrorism, organised crime and money laundering (such as Davin
2004 or Mitsilegas 2003). A lot of relevant studies also find their way into specialised
journals (such as the European Journal of Crime, Criminal Law and Criminal Justice (Ni-
jhoff) and edited volumes (such as Lavenex/ Ucarer 2002).

Overall the main emphasis in research in the JHA domain has so far been on the challenges
and responses of the EU in the areas concerned as well as on relevant legal and institutional
issues. In comparison to some of the other domains of EU integration the AFSJ has been
clearly less subject to systematic theorising, which could be the result of some of the discipli-
nary and diversity problems mentioned earlier and may not necessarily be a loss. Major defi-
cits, however, continue to exist as regards the analysis of the political factors and obstacles in
this domain (especially in a comparative perspective), the progress and limitations of interac-
tion between the national structures, the implementation deficits of EU policies and of the
specificities and mechanics of certain areas of EU action, such as police cooperation. Re-
search on the “AFSJ” can therefore be regarded as being as much of a construction site as the
“area” itself.
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XI1. European Information Society Policy®

X111 The Information Society between Vision and Nightmare

The emergence of the concept of an ‘Information Society’ is rooted post-war reflections on
the coming post-industrial society. Whereas the production system of industrial societies had
been based on the mass production and consumption of durable consumer goods such as the
motor car and household appliances, the post-industrial information society was thought to
herald the coming of an age of intellectual creativity, where knowledge, not machines, would
be the source of all productivity.

The twinned concepts of Information Society and Knowledge-based society are not readily
distinguished as Commission texts do not present them distinctly;

Our society is now defined as the "Information Society", a society in which low-cost informa-
tion and ICT are in general use, or as the "Knowledge(-based) Society", to stress the fact that
the most valuable asset is investment in intangible, human and social capital and that the key
factors are knowledge and creativity.*

The Kok report mentions the Information Society once within an extended discussion of the
Knowledge-based society.?? Although neither concept has an established definition, IS litera-
ture generally focuses on the impact of information technologies on society whereas KWS
studies focus on the wider implications of changing work practices on society.

Academic accounts of the IS are similarly vague in defining the object of their analysis. Per-
haps because of this methodological flaw, authors have generally veered between early opti-
mistic visions (see Bell 1974) of the liberating potential of information and communication
technologies (ICT) in uncoupling of human creativity and more recent nightmare accounts of
the impact of using ICT to introduce capitalistic relations into ever increasing realms of hu-
man society (see Putman 2000).

A turning point in the debate on the impact of ICT on economies and societies was the down-
turn in the dotcom sector from late 2000 on. For example, as late as 1997, the Irish Informa-
tion Society®® web page presented the case for ICT is messianic terms:

It is an action by all Irish, people and Government, to prepare the country
for the changes, even revolution, that is coming. This revolution had its ori-
gin in Technology, in fibre optics that can carry vast amounts of information
and silicon chips that can process all that information in a jiffy. Suddenly, it
has been realised that information is the bedrock of all commerce, industry
and services that a society employs to underpin its existence.

The consequences of neglecting the importance are described in correspondingly stark terms.
If the revolution

(...) occurs abroad and not in Ireland, we will find that our commerce and
industry is no longer competitive, that there were will be an accelerated de-
cline, increasing unemployment, even dearer and worse services generally,
and a deteriorating environment.

20 This chapter has been delivered by Brigid Laffan and Colin Shaw.

http://europa.eu.int/comm/employment_social/knowledge_society/index_en.htm (consulted 31.01.05)
Report from the High Level Group chaired by Wim Kok (2004) page 19.
http://www.ispo.ie/iteiso.htm
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Hysterical accounts of impending environmental and societal collapse created a sense of ur-
gency, prompting governments to, at least discursively, embrace the third technological revo-
lution with both arms.

The heady promises of a new information age were shadowed by a creeping fear of being left
behind. A *winner takes all’ scenario was painted where the USA and Japan were seen as hav-
ing moved first leaving Europe with societies, industries and mentalities unadapted to the new
age.

XI1.2 ICT and International Competitiveness

XI1.2.1 Winner takes all

It was during the 1980’s that the notion ‘global competition” became dominant in discussion
of the use of ICT. The idea that European economies had fallen behind and therefore imper-
illed by competition from Japan and US economies pervades EU IS documents.?* Others were
exploiting the technological inferiority of EU firms.

Based on the study of US national accounts, Machlup in his influential The Production and
Distribution of Knowledge in the United States (1962) argued that an increasing proportion of
national GNP derives from knowledge production. In advanced societies workers were no en-
gaged with the production of things but working, in some way or another, with information.
He estimated the size of what he termed the ‘knowledge sector’® was 32% of the US work-
force in 1959. Marc Porat (1977) divided the economy into 'primary’, 'secondary' and 'non-
information’ sectors. He estimated that more than 46% of the US GNP was accounted for by
the information sector. The division of labour between manual and intellectual was shifting
with the replacement of blue-collar by white-collar workers. Bell (1974) predicted that these
changes in society would lead to an end to traditional class cleavages, the end of ideology and
the triumph of liberalism.

A European version of this thesis whereby the information sector will revolutionise working
conditions was proposed by Nora and Minc (1976). Echoing Jean Jacques Servan-Schreiber's
"Le Defi americain,” the authors saw the domination of American firms in the sector of ICT
as a danger for French industrial development. They encouraged government intervention in
the production of machines (Bull) and infrastructure (minitel). They also analysed the social
impact of changing labour conditions and saw the state as a necessary agent in the manage-
ment of change.

Paradoxically, the beginnings of the information age coincided with a prolonged downturn in
productivity from 1972 on. Even though computers, themselves evolving to the rhythm of
Moore’s law?®, were speeding up data processing and communications, Solow, in 1987, noted
in a famous aphorism “You can see the computer age everywhere but in the productivity sta-
tistics.” (New York Review of Books, July 12, 1987).

2" For example, Commissioner Miert’s exhortation; ‘Given rapid technological change and pressure from com-

petitors in the US and Japan/SE Asia in the context of the information society, we cannot afford to let unnec-
essary delays block progress in liberalisation
(http://europa.eu.int/ISPO/docs/intcoop/g8/1S_conf_95_miertl.doc)

Education, media, computing, information services (including insurance, law and other information based
professions), R&D.

‘Law’ enunciated by Intel cofounder Gordon Moore; every twelve to eighteen months the density of transis-
tors put onto a silicon wafer is doubled

25
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The causes of the productivity slowdown of 70’s on remain mysterious (see Bradford DeLong
2002) but from the 80’s to the late 90’s American productivity grew strongly with most
economists crediting the ICT sector as being the motor for the growth. Between 1995 and
2001, GNP grew by 4.2 percent per year.

Investment in information technology capital rose from about one percent of GDP in 1960 to
about two percent of GDP by 1980 to about three percent of GDP by 1990 to between five
and six percent of GDP by 2000. As spending increased, the cost of data processing fell creat-
ing the impression that increasing returns on investment were practically guaranteed.

The euphoria surrounding the dotcom revolution cumulated in 2000 when many projects with
the whiff of ‘e-commerce’ were funded without due attention to their long-term viability. Fi-
nancial markets rapidly corrected the trend and the valuation of NASDAQ stock fell 64 % be-
tween March 2000 and March 2002 ($3 trillion per year).

The coming of the information age was meant to be a “market-led’ revolution. The role for
governments (e.g. Bangemann report) was to free up markets by undoing state monopolies,
creating markets, and providing favourable investment conditions. However the recent spasms
in the sector have lead to a reappraisal of the role of governments in ICT. Firstly, the volatility
of markets can undermine long-term investment of the type governments excel. Secondly, the
adjustment of society to the new technologies is not automatic and requires intensive govern-
ment intervention.

XI11.2.2  Redesigning IS Policy After The Dotcom Bubble

Ten years ago, the Bangemann report began with the following divison of labour between
markets and public authorities;

‘This Report urges the European Union to put its faith in market mecha-
nisms as the motive power to carry us into the Information Age. This means
that actions must be taken at the European level and by Member States to
strike down entrenched positions which put Europe at a competitive disad-
vantage:

it means fostering an entrepreneurial mentality to enable the emergence of
new dynamic sectors of the economy

it means developing a common regulatory approach to bring forth a com-
petitive, Europe-wide, market for information services

it does NOT mean more public money, financial assistance, subsidies, dirig-
isme, or protectionism.” (CEC 1994)

The Commission’s ‘Five-Year Assessment: 1999-2003 Research and Technology Develop-
ment in Information Society Technologies’ of January 2005 reiterates the proposal that “ICT
contributes to productivity growth and job creation” (CEC 2005). And in a recent speech the
Commissioner Reding stated that ‘Information and Communication Technologies (ICTs) are
crucial to European competitiveness, and they provide important tools to ensure social cohe-
sion’?’ She called for massive investment in ICT and the need for a renewed and more inten-
sive effort in ICT research applies to both private and public investment.

27 "j2010: The European Commission’s new programme to boost competitiveness in the ICT sector" speech to

Microsoft’s Government Leaders Forum in Prague on 31 January 2005
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The faith in market mechanisms has perhaps been tempered by the dotcom fiasco and reliance
on public spending, along with regulatory measures to encourage private investment, is again
on the policy agenda. Commissioner Reding also stated that ‘we need private-public partner-
ships to keep Europe in the vanguard of developments’.

XI11.2.3 Recent Governance Literature

To date, Information Society policy has not received scholarly attention of the type and inten-
sity reserved for employment policy or monetary policy. The lack of clear policy definition,
the difficulty in attributing political authorship to policy initiatives (is the EU promoting
something member state would de doing in any case?) and the novelty of the policy area may
account for this. IS policy mainly gets mention as part of new governance initiatives. This in-
herent ‘newness’ means that its potential in a mutual learning processes, policy transfer etc. is
more alluded to than demonstrated.

At worse, the policy is portrayed as a window-dressing exercise operated by the Commission;

Initiatives in areas such as “information society' may be regarded as encour-
aging “placation' effects given underlying, more substantial problems in
European economies that are unlikely to be solved by adopting the rhetoric
of emulating US-type economic policies (as was done by the chief initiators
of the Lisbon process) (Chambers and Lodge 2003).

Delaporte and Pochet (2003) question the inclusion of Information Society under the rubric
‘new governance’. ‘In terms of labelling, it appears not to be an OMC that is at hand, but a
benchmarking exercise’ (Delaporte 2003). For the authors, the policy seems to possess only a
symbolic reference to the OMC. It is in the associated policy area of communications that “In-
formation Society’ can be said to have an impact but in this are, precisely, traditional law
making in the form of directives hold sway. In sum, benchmarking is for the vague, hard to
govern areas (computer usage, number of broadband lines etc.) and hard laws for the impor-
tant areas such as market-making, liberalisation of ownership, etc.

De Burca (2002) places information society policy in the context of traditional EU law mak-
ing. Remarking that certain OMC’s have appeared in areas where political consensus is hard
to achieve due to high domestic political salience or radically differing national preferences,
she argues that

in the case of issues such as the information society and aspects of elec-
tronic commerce, the rigidity and pace of the traditional lawmaking proc-
esses under the Treaties and their perceived lack of adaptability have been
suggested as reasons for trying the potentially more fluid, iterative and re-
sponsive OMC method instead (de Burca 2002).

She goes on to point out that the ‘second-best” approach to policy making that OMC can typ-
ify, ‘“for some, it represents a weak and insufficient form of action for achieving the broad
strategic goal articulated by the Lisbon summit’.

Borras (2003) places OMC Information Society within group of relatively new fields of pub-
lic involvement, where traditional regulatory or distributive instruments are not viable. Failure
to co-ordinate would represent a failure of public actors to make a true impact on society and
the economy. This, she argues, is the case with employment policy and policy concerning the
information society.
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Regulation at EU level might mitigate some of those negative effects, but it
will certainly be unable, on its own, to achieve the political goal of bringing
the information society to all EU citizens (Borras 2003).

For the author, only the mobilisation of social actors partners and sub-national authorities can
achieve policy goals. She goes on to question the nature of OMC, asking whether the process
is one of mutual learning or simply that of a ‘beauty contest’ or ‘exercise in statistics’.

Goetschy (2001) situates Information Society in the context of the dominant discursive trope
of the Lisbon Strategy; ‘catching up with the USA’. Information society policy, the European
Research Area (ERA) and the liberalisation of telecommunications were the three pillars of
the structural reform of EU economies. Grande (2000) demonstrates how once prevalent
‘technology wars’ between European nations have been transformed into collaborative strate-
gies by the EU. The transformation has been provoked by the erosion of state capacity to im-
plement successful IT policies. Within the national government, competencies were concen-
trated within a single ministry. The inherent complexity of projects makes them ill suited to
this traditional hierarchical governance.

This new ‘competition state’ in the EU attempted to coordination policies at a supranational
level in order to avoid policy failure. Grande argues that this strategy has restructured Euro-
pean technology policy but maintains that policy success will be possible only if coordination
is aimed at solving horizontal, organizational problems. Vertical coordination is doomed to
failure for the same reason national programs failed; ‘deliberate strategies based on a full-
scale “steering” of public policies and industrial activities are unsuited for a highly frag-
mented and decentralized institutional setting” (Grande 2000). A European strategy designed
to achieve certain pre-defined objectives (see Lisbon goals) will fail.

The solution for Grande is to be found in *emergent strategies’ that “are the product of a proc-
ess. In the course of this process, the individual or collective aims and interests of the partici-
pants in a widespread debate are generated, formulated and transformed. The final, composite
result of these independent efforts may be said to be rational” (Grande 2000).

A similar conclusion is reached by Tuomi (2004). Reviewing existing research on the produc-
tivity impacts of ICT, he suggests that current economic analysis cannot clearly demonstrate
the impact of ICT on productivity. However,

[a]nother outcome of the present study is that policy matters, perhaps in
more fundamental ways than we usually think. Policy is not only a con-
straint or enabler for economic growth and the generation of welfare. The
policy process itself is a core element in the creation and articulation of the
dimensions that define what welfare means. ICT-related policies therefore
cannot only be formulated by focusing on the instrumental impacts of ICT.
Information and communication technologies are both developed and used
in a continuous process of societal and economic transformation that also
redefines the underlying value systems (Tuomi 2004).

XI1.3 Conclusions

- Governance of IS can be characterised as a combination of hard (directives package) and
soft (weak OMC-style exercises).

- The emergence of IS policy is contemporaneous with many of the so-called new modes of
governance making historical analysis hazardous.

Newgov - 01 - D34 - Updated State of the Art Report.doc 113



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

- Policy failure (and it externalities) is difficult to identify as member states often pursue
identical policies at domestic level.

- Policy success might not be measured in direct ‘benchmarkable’ impacts but in the elabo-
ration of new ICT strategies.
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XIll.  Research Policy®®

X111 Review of Community Policy Documents

The two recurrent themes of Commission and Council policy documents have been

- the relative weakness, as measured by level of funding, of the European research
compared to ‘its main competitors’?® (USA and Japan)

- the spatial fragmentation of the European research arena

Since 2000, the Commission’s policy formulations have systematically promoted the Euro-
pean Research Area as the answer to the problem of fragmentation. The FP’s tackle the struc-
tural causes of the weakness:

- Cross-national researcher mobility

- Infrastructure

- Patenting

- Co-ordination

The 3% objective® is designed to bring Pan-European R&D spending up to best practice lev-
els. This single target is a blunt instrument requiring national implementation that varies
widely across Europe. The R&D needs for different countries vary. Some countries, e.g.
Finland, have chosen to specialise in high-tech sector that require intense investment. Others
like Ireland have research budgets that reflect other strategic economic choices (Ireland’s
preparation-for-market/commercialisation activities are an important stage in the exploitation
of knowledge). The goal of two-thirds investment from industry sources means that the fiscal
and financial environment surrounding R&D investment has to be modified in certain cases.

No model for R&D investment is proposed by the Commission and there is no consensus on
how exactly to increase private spending. Wider questions of fiscal policies, considered essen-
tial by the Commission, are the preserve of national governments and policy mix depends on
local circumstances (current architecture, size of exchequer, ideology).

A first policy document "Towards a European research area™ - COM (2000) diagnoses that
“fragmentation, isolation and compartmentalisation of national research efforts and systems
and the disparity of regulatory and administrative systems only serve to compound the impact
of lower global investment in knowledge” (p7). The ERA is proposed as a series of measures
(amongst others);

- Networking of existing centres of excellence in Europe and the creation of virtual centres
through the use of new interactive communication tools.

- A common approach to the needs and means of financing large research facilities in
Europe.

- Better use of instruments and resources to encourage investment in research and
innovation: systems of indirect aid (within the Community rules on State aid), patents, risk
capital.

- Establishment of a common system of scientific and technical reference for the
implementation of policies.

- More abundant and more mobile human resources

The communication concludes with an appeal for urgent action and the creation of “an area
where the scientific capacity and material resources in Member States can be put to best use,

%8 This chapter has been delivered by Brigid Laffan and Colin Shaw.
29 EU Commission (2003) ERA Action Plan: A Call for Action
30 Barcelona European Council, March 2002
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where national and European policies can be implemented more coherently, and where people
and knowledge can circulate more freely” (p24).

In October 2000, the Commission published ‘Making a reality of The European Research
Area: Guidelines for EU research activities(2002-2006)’ COM(2000) 612 final. It proposed
several research priorities chosen in function for their ‘European added-value’. These priori-
ties are broadly in line with the Lisbon strategy of achieving a knowledge-based economy.
The industrial sectors those most exposed to intense international competition (hence the need
for concentration): biotechnology, nanotechnology, aeronautics and space.

It also suggest implementing measures:

- "programmes of activities" connected with the operation of the networks of excellence
large-scale targeted research projects

- "collective research™ projects carried out for the benefit of many SME’s

- activities relating to research infrastructures carried out in the context of association

- agreements with the Community

- mobility grants for researchers

Lastly it presented a timetable for short and mid-term action up to December 2001.

In its “The Regional Dimension of the European Research Area’ COM(2001) 549 final, the
Commission studies the spatial aspects of research in Europe. In a break with the theme of
fragmentation as a source of weakness, it focuses on “the “motor” role that regions may play
in the overall context of economic growth based on research, technology and innovation”

(pS).

Regions are described as conveyors of innovation from centralised knowledge producers to
the socio-economic fabric of Europe. They are also the site of research proper thereby stimu-
lating economic growth locally. Regions can ‘bridge the gap’ between the producers and users
of knowledge.

The aim of the European approach is to encourage investment in clusters. Regions “form the
spatial basis of groupings of research and innovation operators which have come to be known
as “clusters”, often considered as the main drivers of regional development”. (p.8)

Subsequent to the March Barcelona Council Summit, More Research For Europe: Towards
3% of GDP® was produced in response. Reminding member states of the ‘massive, growing
investment gap” and ‘lagging high tech performance’ it reiterates potential methods to reverse
the trends. These include measures to stimulate private investment established through ‘best
practice’. Specifically, the Commission sees IPR and risk management as areas for explora-
tion.

Building on the feedback on the first Communication, the Commission published a second,
more comprehensive Communication "Investing in research: an action plan for Europe”, and a
first action plan. This action plan sketched out initiatives to reach the 3% objective. It also
fleshed out new actions to be undertaken at national and/or European level.

‘A first set of actions aims at supporting the steps taken by European coun-
tries and stakeholders, ensuring that they are mutually consistent and that
they form an effective mix of policy measures.’ (p3)

“The second set of actions aims at improving considerably public support to
research and technological innovation.” (p4)

31 COM(2002) 499 final
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‘A third set of actions addresses the necessary increase in the levels of pub-
lic funding for research.’ (p4)

‘Lastly, a fourth set of actions aims at improving the environment of re-
search and technological innovation in Europe: intellectual property protec-
tion, regulation of product markets and related standards, competition rules,
financial markets, the fiscal environment, and the treatment of research in
companies’ management and reporting practices.” (p4)

The communication does not propose any new concrete implementation (mostly calling for

increased awareness, promotion, consideration, negotiation, support, progress etc.). The

Commission ends with a call for action:

- Analysis of trends in research

- Encouragement of measuring and reporting

- Encouragement of inclusion of R&D management in science, engineering and business
schools curricula

In 2003, Commission commissioned five independent groups to examine different policy in-
struments designed to increase private sector R&D investment. The reports were direct ex-
penditures by governments on R&D-related activities (Direct Measures), tax incentives (Fis-
cal Measures), risk capital, and loan and equity guarantees. A fifth group studies adequate
policy combination to optimise R&D investment.

The reports concluded that beyond simply increasing the level of R&D resources available to
the economy, other policy choices shape the effectiveness of research: human capital invest-
ment, innovation incentives, cluster circumstances, and the quality of policy linkages. The
reports also underlined the importance of market failure in private sector R&D and the need
for direct fiscal measures (tax credits, grants and loans). They recommended clustering of
R&D efforts around major territorial technology platforms. Where regions already perform
well, they should benefit from increased investment. For those who are behind, the emphasis
should be on transmission of technology rather that innovation. Finally, they suggest the open
method of co-ordination as being of benefit in the area.

The CREST reports on OMC and R&D policy of June 2004 made several key recommenda-
tions on data collection, national reporting, monitoring, peer reviewing and governance. Other
key recommendations on the redirect of State aid from potentially problematic areas under
competition rules to horizontal activities such as basic research.

The creation of the European Research Council (ERC) has for two years been the subject of
intense investigation by scientific organizations, both European (ESF, ELSF, Eurosciences...)
and national (Max Plank Society, ..).

XI11.2 Review of Academic Studies

Academic approaches dealing more or less directly with the constitution of a European Re-
search policy centre on its political governance and economic optimisation aspects.

These overlapping approaches differ in their degree of abstraction, the latter dealing with
formal questions of knowledge production and exploitation, the former operating at the level
of real world examples and country-specific studies.

XI11.2.1  Economic optimisation studies

Few studies centre on research policy per se, but place the production of knowledge in the
broader context of innovation systems. National innovation systems, i.e. the institutional,
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geographical, legal and political context under which a nation’s or firm’s resources are allo-
cated to knowledge production, are seen as determining the optimal policy-mix defining a na-
tion’s research policy.

As mentioned in section 1, the realisation that total factor productivity is a key determinant to
economic development goes back to the 1950’s. This so-called X-factor or Solow residual
highlighted the importance of organisational and governmental aspects of economic manage-
ment. The absolute level of capital or physical endowment is a poor indicator of wealth in an
economy and only the correct type and amount of regulatory intervention can foster growth.

Government provision of research funding, especially into ‘fundamental’ areas such as nu-
clear science or telecommunications, was a feature of post-war reconstruction in Europe and
most of the bigger member states have a major state-sponsored research sector. The commer-
cialisation of scientific findings as a core concern of government policy only emerged since
the 1980°s when the emphasis in research shifted from one of discovery of new knowledge (at
which some countries, such as the U.K, excelled) to diffusion of knowledge (which includes
its marketisation at which some countries has failed).

National research policy, once a source of national prestige, has become strategically posi-
tioned as a source of national wealth. In an era of globalisation and modification of state func-
tions in the economy, the issues of optimal policy choices have inevitably revolved around
questions of business-friendliness, state-aid, funding sources, Multinational corporations
(MNC’s) etc. Evidence from cross-country analysis showing that spending on research linked
to establishing technological platforms can provide economic growth (with the USA as state-
of-the art) lead governments to mainstream research policies with broader economic policies.

European research policy has had to content with several additional structural hurdles. The
EU is an ever-changing political and geographical entity. No commentator has ever suggested
that the EU is an ‘optimal research area’. Whereas economic analysis encourages clustering
and regional specialisation, the additional political goal of European cohesion means that re-
gions that would not receive any investment because they are too far behind are inevitably
included in investment plans. This linked to sovereign national preferences has meant that the
distri?zution of research resources across European does not respond to purely economic plan-
ning.

These themes of optimisation and politicisation are recurrent throughout or short literature
review.

XI11.2.2 Research and Economic Growth

Studies analysing the impact of research policy on economic growth face the difficulty of
measuring knowledge output, the imprecision of data on R&D inputs and the lack of consen-
sus on the returns on investment. The traditional proxy for knowledge output is patents, trade
in R&D intensive sectors and publications (Bottazzi 2004). The standard input measure
(OECD) is the Gross Domestic Expenditure on Research and Experimental Development
(GERD), which covers all R&D carried out on national territory in the year concerned. Other
inputs from the Business Enterprise sector include data on total Business Enterprise R&D
(BERD) carried out by the major industries concerned. Data for R&D carried out in the
Higher Education and Government sectors and human resources are also included in studies.

¥ The rationalisation of, say, fundamental research in nuclear physics might call for the relocation and concen-
tration of research laboratories across Europe, political reaction to which would certainly be hostile.

Newgov - 01 - D34 - Updated State of the Art Report.doc 119



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Keely and Qual (1998) provide an economic analysis of the assumption underpinning the

Commissions model for growth, namely that there is a direct link between a county’s R&D

input and its economic output. Summing up theirs and others’ findings they state that

- All analyses recognize that technological progress (or, one concrete manifestation; R&D)
is an important engine of growth.

- All analyses acknowledge the significance of economic incentives for determining growth
outcomes.

- Knowledge is the accumulation of R&D output, broadly interpreted.

They concentrate only on private R&D as a motor for growth and underline the importance of
economic incentives in promoting the production of knowledge. They provide no country-
specific data although the message is clear: a well defined system of intellectual property
rights ensures returns on investment for knowledge producers and thereby increases in the
stock of knowledge. If economic growth is achieved through technological progress, knowl-
edge growth is achieved through regulation and allocation of resources. Policy matters there-
fore.

Without being able to identify ‘best practice” in R&D policy, in an attempt to identify ‘best
practitioners’ Furman et al. (2001) submit R&D output (patents) to quantitative analysis and
conclude that factors such as the extent of IP protection and openness to international trade,
the share of research performed by the academic sector and funded by the private sector, the
degree of technological specialisation, and each individual country’s knowledge “stock” play
an extremely important role in the differences between country performance. Among the
countries analysed, Japan, Sweden, Finland and Germany merit special mention as having
‘implemented policies that encourage human capital investment in science and engineering
(e.g. by establishing and investing resources in technical universities) as well as greater com-
petition on the basis of innovation (e.g. through the adoption of R&D tax credits and the
gradual opening of markets to international competition)’ (Furman et al. 2001:931).

They conclude that policy learning is at least as important as funding in R&D output and that
consequently countries hitherto at the margins of R&D can, through judicious policy choices,
converge towards optimal innovation capacity. ‘This convergence suggests that the commer-
cial exploitation of emerging technological opportunities (from biotechnology to robotics to
Internet technologies) may well be less geographically concentrated than was the case during
the post World War Il era.” (2001:931).

Mytelka and Smith (2002) plot the shift in emphasis in the EU from underwriting the demand
for R&D outputs in the quest for better competitivity (through the early framework pro-
grammes) to a more holistic approach where R&D is part of a wider search for innovation.
Streamlining and pooling resources in R&D initially was a cipher for lowering production
costs and beating competitors at their own game. According to the authors, the 1980’s brought
on a realisation there was no linear relationship between research and growth. Several ground-
breaking papers by Nelson and Winters (1982) and Rosenberg (1982), Lundvall (1992) chal-
lenged contemporary assumptions and emphasised the unpredictable nature of research, the
importance of markets for R&D output and the role of post-discovery adaptation to market.

These findings undermine any argument for increased R&D as an aim in and for itself. They
argue that the EU incorporated this idea through successive FP’s and commend the it for pro-
viding an institutional setting for the dissemination of innovation theory. They note the con-
sensus in the Commission for linking R&D to a variety of other mutually reinforcing policy
areas and the explicit use of policy learning as a goal for research policy.

Bottazzi (2004) agrees substantially with the aforementioned authors. She states that direct
measures to increasing R&D output has there place in research policy but R&D in Europe
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should also focus on the level of knowledge of workers and the capacity of entrepreneurs to
translate scientific excellence into viable technological innovation.

Her diagnosis, based on quantitative analysis, of the weakness in R&D in Europe generally
reinforce that of the Commission. Low research intensity leads to lower accumulation of
knowledge, a smaller stock of knowledge and lower productivity. However, the essential
problem in Europe is not the output of R&D as measured by publications and citations (the
so-called European paradox) but its exploitation. She goes on to focus on the main obstacles
to innovation: competition, intellectual property rights, taxation, legal barriers, bankruptcy
laws, financial factors and education.

In most of these fronts, the EU is lacking. Competition is still curtailed by state protectionism
(public procurement laws). There is still no single European patent system. Bankruptcy in
Europe results in unlimited personal liability thus dissuading risk taking. Risk capital is rela-
tively scarce in Europe and lender are mostly institutions rather that persons who, presumably
know their creditors better. She concludes that wider policy issues than R&D funding must be
tackled if innovation is to be obtained.

What of actual firm behaviour? Much has been made of the internationalisation of business
practices, footloose MNC, and the demise of any unique national solution to economic pro-
gress. Miotti and Sachwald (2003) studied co-operation between firms in the area of R&D
and found that firms are indeed blind to national borders when it comes to looking for part-
ners to develop new ideas. The discomforting news for European-level policy makers is that
existing actor resources and capacity determine who co-operates with whom and why. Analy-
sis is of vertical (client-seller) and horizontal (between firms) forms of co-operation. Firms
are influenced by other firms’ research capability, profile, complementarity, and market ac-
cess. Partnerships are mutually advantageous and “firms must have resources to get re-
sources” (Miotti and Sachwald 2003:1497).

By studying the behaviour of French firms in the high-tech sector, they demonstrate these
firm seek transatlantic partnerships because of the comparative advantage of US firms in the
sector. Indeed, firms who do successfully form partnerships with US firm are more productive
(patent output) and the authors go on the conclude

According to this discussion and our results, transatlantic co-operation is
more efficient in terms of innovation than intra-European co-operation. This
should be considered as part of the assessment EU programs, which have
promoted co-operative research among European firms in sectors where
catching up with American or Japanese competitors was considered as an
important objective. (p1497)

To summarise, R&D output is a factor in economic prosperity. The organisation, funding and
wider legal and financial context determine the effectiveness of inputs. Although governments
control public spending and can provide favorable environments for R&D investment, firms
seek comparative advantage of the type provided, in certain sectors, by transatlantic partners.

XI11.2.3  Governance-Based Approaches

While governance studies of EU policymaking have dealt extensively with say, economic,
monetary, and employment policy, research policy has only recently become object for indi-
vidual analysis. Starting from the premise that the EU has failed in its goal to co-ordinate its
research resources Banchoff (2002) puts the blame squarely on European institutions.

Rejecting the traditional intergovernmental explanation for this failure, Banchoff draws on
institutionalist accounts of the resistance of established institutions to change (Pierson 2000).
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Although national preference is acknowledged as a source of inertia, he highlights the delete-
rious effect of the institutionalisation of EU research policy through the FP’s. Pointing to
noteworthy examples of intergovernmental co-operation (ESA, EUREKA, CERN...) it was,
he argues, the distributional nature of these framework programmes that undermined the ul-
timate goal of regulatory co-ordination. Granting the Commission a substantial budget for
promoting both the co-ordination and creation of research projects meant duplication of re-
search, clientelism, and vested interests for the status quo. This situation persisted until the
Commissioner Busquin’s proposal for ERA in 2000 broadened the policy agenda.

By shifting emphasis from ‘more research’ to ‘better co-ordination of research’, ERA seeks to
address issues of researcher mobility, patenting, public tendering, and other national structural
obstacles to co-ordination. Banchoff concludes that the ERA initiative stands in good stead to
improve R&D in Europe but warns of the potential and perennial dangers of institutional iner-
tia at all levels.

Writing a little later (Banchoff 2003) and with better hindsight, the author is more enthusiastic
about ERA’s chances of success in the face of entrenched interests and procedural hurdles.
The Commission’s political entrepreneurship is, he concludes, combining with national agen-
das for structural reform. ERA has successfully provided the EU with a regulatory and dis-
tributive arm . The key to ERA’s initial success is precisely its role in reorganising European
research space.

Grande (2001), dealing with the ‘technology policy’ departs from the unstated assumption
that co-ordination of European research is ‘a good thing’, and argues that

technology policy in Europe has been characterized by two developments
running in opposite directions. On the one hand, the concepts and strategies
guiding public R&D policies have become more and more complex, result-
ing in encompassing programs for national and European “innovation poli-
cies”. On the other hand, as a result of the globalization of technologies,
markets and companies, and of changes in the internal structure of the state,
the state’s capability to successfully implement these ambitious strategies
have been eroding. (p.916)

In the light of these developments, he calls for a decentralisation of technology policy and a
redesigning of European policy instruments including FP’s, to stimulate, intensify, promote
and guide the self-coordination of independent actors and organizations in order to make
European technology policy a joint effort, instead of relying on purposeful policy-
coordination by a supranational institution (p.917).

ERA-style initiatives are futile at a time when the needs for innovation are met by increas-
ingly complex and ad hoc structures. Overarching, over complex and over ambitious projects
to tighten links between national, European and industry actors of the type the Commission
has designed in the FP’s are therefore, futile. Grande sees the role of the EU in enabling
‘grass roots’ regional and local responses to innovation needs. Using the management of the
structural funds as an example of good governance the recommends an innovation policy
framework that promotes action at the local level.

Kuhlmann (2001) portrays three scenarios for the future of innovation policy in the EU. Cen-
tralisation, decentralisation, and co-evolution. The first scenario — strong centralisation of
innovation policy governance, he states ‘will quite probably fail’ (p.972), for many reasons,
not least because of the number of member states and the resistance of national political sys-
tems and innovation systems, and also as a consequence of an inherent policy complexity.
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He predicts that ‘decentralisation, increased competition of regional actors and finally even
disintegration of political and innovation systems — could come true’ (ibid.). The risk is that
less well performing regions will fall behind and that normative goals of cohesion between
member states will be sidelined as investment in successful regional projects beget more in-
vestment. EU enlargement may provide the scene for the playing out of this scenario.

Although the author admits to having no immediate evidence yet, he argues that ‘there some
degree of probability that some variation of this third scenario — co-evolution of “postna-
tional” political and innovation systems towards centrally mediated policymaking for distrib-
uted but inter-related innovation systems — will come into existence’ (ibid.). Citing the EU
Commission’s recent attempt to facilitate the creation of an integrated “European Research
Area” he interprets this as a step in this direction. The chances of success of ERA will be im-
proved if it is embedded in a governance of “shared responsibilities” between various types of
actors and levels of hierarchy.

He concluded that an “ideal post-national policy’ would include normative goals of cohesion
and equity in the distribution of source across regions, however the economic imperatives of
globalisation and intra-European competition might be the graveyard of these good intentions.

Neither Grande nor Kuhlmann evaluate the potential of OMC in research policy although his
recommendations are close do the aims of the method. Prange & Kaiser (2002) specifically
addresses issues of governance surrounding research and innovation policy.

He concludes that “for reasons of efficiency and legitimacy in an expanding Union, the OMC
seems to be an appropriate procedure only in policy areas characterized by a high degree of
decisionmaking powers and a significant amount of financial resources at different territorial
levels, considerable differences in societal subsystems (such as the research or education sys-
tem) between member states as well as in the performance of these subsystems’ (Prange &
Kaiser 2002).

In a more recent article (Kaiser and Prange 2004), the issues of policy learning in a situation
of intense diversity are addressed. Clearly, European member states possess different innova-
tion capacities necessitating soft instrument with flexible implementation. If OMC is to fulfill
its potential then it must enable local actors to define targets and lever resources. The bottom-
up approach is the right one but if experience is to be shared the dangers of the ‘uninformed
transfer, the incomplete transfer and the inappropriate transfer’ (p.262) of best practice are
potential risks. Adding to these dangers are normative problems of legitimacy, parliamentary
involvement and civil participation which cannot be sidelined. However, if anything is to
work, OMC stands the best chance of succeeding.

XI11.3 Conclusion

- The difficulty of co-operation and co-ordination of research policy at EU level is noted by
all authors. Its value as a goal is disputed by those studies that take into account the
behaviour of firms and the competitive market conditions under which they operate.

- ERAis a political entity and therefore does not necessarily respond to the economic logic
of returns to scale, optimal spatial distribution of markets and resources, etc.

- The resources devoted to co-ordination of such diversity as can be observed in the EU
could conceivably be infinite if convergence of performance is the ultimate goal of
European research policy.

- While the advantages of co-ordination (avoidance of duplication, pooling of resources,
policy transfer etc) are evident, its cost might outweigh its hypothetical value.
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X1V, Constitutionalisation®

XIv.1 On Treaty Reform Negotiations

Analyses of the big bargains in the EU, i.e. the treaty reform negotiations, have largely been
modelled as bargains between rational actors. Especially Andrew Moravcsik’s (1998) liberal
intergovernmentalist (LI1) “opus” on Intergovernmental Conferences from Messina to Maas-
tricht has evolved as the focal point of criticism. LI rests upon the assumption of the analyti-
cal priority of state preferences and tries to explain issue-specific transfers of sovereignty. Af-
ter a stage of preference generation on the domestic level, national preferences are assumed to
be fixed on the interstate level. In a highly stable negotiation system as the EU where ideas
and interests can be assumed common knowledge, final results are thought to reflect pattern
of asymmetrical interdependence — translated in different preference intensities — as well as
opportunities for issue-linkages and side-payments (Moravcsik 1993, 1998, 1999; Moravcsik
and Nicolaidis 1998, 1999). This approach has been critizised for blackboxing the actual
process of negotiations: since initial preferences are almost always kept secret by negotiators,
explanations based upon preference intensities run the risk of presenting mere tautologies and
ignoring processes of deliberation and (supranational) entrepreneurship.

Christiansen, Thomas, Gerda Falkner and Knud Erik Jargensen. 2002. Theorizing EU treaty
reform: beyond diplomacy and bargaining. In Journal of European Public Policy 9:1, pp.
12-32.

Christiansen, Thomas. 2002. The role of supranational actors in EU treaty reform. In Journal
of European Public Policy 9:1, pp. 33-53.

Moravcsik, Andrew. 1993. Preferences and Power in the European Community: a liberal in-
tergovernmentalist approach. In Journal of Common Market Studies 31:4, pp. 473-524.

Moravcsik, Andrew. 1998. The Choice for Europe. Social Purpose and State Power from
Messina to Maastricht. Ithaca.

Moravcsik, Andrew. 1999. A New Statecraft? Supranational Entrepreneurs and International
Cooperation. In International Organization 53:2, pp. 267-306.

Moravcsik, Andrew and Kalypso Nicolaidis. 1998. Keynote Article: Federal Ideas and Con-
stitutional Realities in the Treaty of Amsterdam. In Journal of Common Market Studies 26:
Annual Review, pp. 13-38.

Moravcsik, Andrew and Kalypso Nicolaidis. 1999. Explaining the Treaty of Amsterdam: In-
terests, Influence, Institutions. In Journal of Common Market Studies 37:1, pp. 59-85.

XIV.2 On the effectiveness of Arguing in Multilateral Negotiations

Our research question is related to a debate in International Relations about the role of mate-
rial and ideational factors and the emergence of norms in international politics (e.g. Goldstein
and Keohane 1993). Especially it ties up to studies that try to model communication in multi-
lateral negotiations (Keck 1995, Morrow 1994) or trace the causal mechanisms of arguing and
bargaining (see Muller 1994, Risse 2000, Checkel 2001c, Ulbert et al. 2004, Risse and Ulbert
2005). These studies try to integrate elements of social interaction and agency in the construc-
tivist research program (see Checkel 2001a, b; for a critique see Moravcsik 2001a, b).

% This chapter has been delivered by Mareike Kleine and Thomas Risse.
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Pure arguing as a communicative mode (Saretzki 1996: 32) can be defined as reason-giving in
order to alter actors’ choices and preferences (cf. Keohane 2001: 10). Reason-giving, how-
ever, is all pervasive in international negotiations, and it is therefore necessary to ask, under
which circumstances it really matters, that is, when does reason-giving become effective by
changing the process and outcome of a deliberation. We can indirectly investigate the effec-
tiveness of arguing on the basis of its outcome. Whereas bargaining rather leads to a compro-
mise between diverse preferences, arguing is expected to lead to a reasoned consensus be-
cause actors take arguments into account and may change their preferences accordingly. We
will know a consensus when the result is a) surprising, b) beyond the lowest common de-
nominator, and ¢) when actors give the same reasons for its achievement (Risse 2004: 302).

Checkel, Jeffrey T. 2001a. Social Construction and European Integration. In The Social Con-
struction of Europe. Edited by Thomas Christiansen, Knud Erik Jorgensen and Antje Wie-
ner. London et al. 2001, pp. 50-64.

Checkel, Jeffrey T. 2001b. From meta- to substantive theory? Social constructivism and the
study of Europe. In European Union Politics 2:2, pp. 219-226.

Checkel, Jeffrey T. 2001c. Why Comply? Social Learning and European Identity Change. In
International Organization 55:3, pp. 553-588.

Goldstein, J. and Robert O. Keohane. 1993. Ideas and Foreign Policy — Beliefs, Institutions,
and Political Change. Ithaca/London: Cornell University Press.

Keck, Otto. 1995. Rationales kommunikatives Handeln in den internationalen Beziehungen.
Ist eine Verbindung von Rational-Choice-Theorie und Habermas® Theorie des kommuni-
kativen Handelns maglich? In Zeitschrift fir Internationale Beziehungen 2:1, pp. 5-48.

Keohane, Robert O. 2001. Governance in a Partially Globalized World. Presidential Address,
American Political Science Association, 2000. In American Political Science Review 95:1,
pp. 1-13.

Moravcsik, Andrew. 2001a. Bringing Constructivist Integration Theory Out of the Clouds:
Has it Landed Yet? In European Union Politics 2:2, pp. 226-240.

Moravcsik, Andrew. 2001b. Constructivism and European Integration: A Critique. In The So-
cial Construction of Europe. Edited by Thomas Christiansen, Knud Erik Jorgensen and
Antje Wiener. London et al. 2001, pp. 176-188.

Morrow, James D. 1994. Modeling the forms of international cooperation: distribution versus
information. In International Organization 48:3, pp. 387-423.

Miller, Harald. 1994. Internationale Beziehungen als kommunikatives Handeln. Zur Kritik
der utilitaristischen Handlungstheorien. In Zeitschrift fir Internationale Beziehungen 1:1,
pp. 15-44.

Risse, Thomas. 2000. “Let’s Argue!” Communicative Action in World Politics. In Interna-
tional Organization 54:1, pp. 1-39.

Risse, Thomas. 2004. Global Governance and Communicative Action. In Government and
Opposition 39:2, pp. 288-313.

Risse, Thomas and Cornelia Ulbert. (2005). Deliberately Changing the Discourse: What Does
Make Arguing Effective? In Acta Politica.

Saretzki, Thomas. 1996. Wie unterscheiden sich Verhandeln und Argumentieren? Definiti-
onsprobleme, funktionale Bezlige und strukturelle Differenzen von zwei Kommunikati-
onsmodi. In Verhandeln und Argumentieren. Dialog, Interessen und Macht in der Umwelt-
politik. Edited by Volker Prittwitz. Opladen, pp. 19-39.

Ulbert, Cornelia, Thomas Risse and Harald Mdller. 2004. Arguing and Bargaining in Multi-
lateral Negotiations. Final Report to the Volkswagen Foundation. March 2004.
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XIV.3 On Deliberation in the European Convention

The hitherto most detailed description of the negotiations in the European Convention has
been written by Peter Norman (2004). However, the descriptive literature on the diverse as-
pects of the European Convention is too broad to sum it up here. A very good overview is
given in Brickner et al (2004) and by Andreas Maurer and Daniela Kietz (2004). Yet, analy-
ses that ask for processes of deliberation are still rare.

While most analysts consider the attainment of the Proposal of the Convention as puzzling,
there are different assessments on whether this surprise can be ascribed to the Convention
method as such. Paul Magnette and Kalypso Nicolaidis attribute some achievements of the
single text to processes of deliberation. But deliberative dynamics only played a role on mar-
ginal constitutional issues concerning simplification, where the initial preferences of the Con-
ventioneers “that mattered” were less intense and the consequences less predictable. But when
it came to the crucial issues, the hands of the member states’ representatives were strength-
ened and the pendulum “moved back to classic forms of diplomatic bargaining” (Magnette
and Nicolaidis 2004: 394). The “shadow of the IGC” hence led to the dominance of state rep-
resentatives, so that “the Convention reproduced, by extension, the logic of intergovernmental
bargains” (Ibid: 381). The results are therefore mainly explained by the initial distribution and
intensity of preferences as well as by the non-obligatory status of the Convention’s proposal.
So “despite the originality of its composition and procedures, the European Convention did
not substantially differ from previous rounds of treaty reform in the EU, except in areas
marked by a high level of formalism that could be fitted under the rubric of simplification”
(Ibid: 399).

Besides, Andreas Maurer and Daniel Goler regard the inclusion of the new actors as an essen-
tial innovation of the Convention method. But this crucial innovation only came to play on
“Convention-suitable” topics (Maurer and Goler 2004: 22, Goler 2006). The dominance of
state representatives in the last Convention phase automatically constrained the role and influ-
ence of the new actors on the debate and this key position of state representatives favoured the
dominance of IGC-like bargaining (Ibid: 19).

From a more normative point of view, it is also claimed that by the inclusion of parliamen-
tarians and the openness of the debates, the Convention method constituted a forum that can
be considered as more representative and legitimate because it deviates from pure intergov-
ernmental bargaining (Maurer 2003a, b). The Convention is even seen as an alternative to
IGCs and as a qualitative change in the constitutionalisation of the EU (Pollack and Slominski
2004: 218).

Brickner, Jonas, Joachim Held, Andrea Stengel, and Christian Vodlkel. 2004. Der EU-
Verfassungsprozess. Bibliographie 2001-2004. SWP-Diskussionspapier August 2004.

Goler, Daniel: Deliberation — Ein Zukunftsmodell europaischer Entscheidungsfindung? Ana-
lyse der Beratungen des Verfassungskonvents 2002-2003, Baden-Baden 2006.

Magnette, Paul and Kalypso Nicolaidis. 2004. The European Convention: Bargaining in the
Shadow of Rhetoric. In West European Politics 27:3, pp. 381-404.

Maurer, Andreas. 2003a. The Convention Method for enhancing EU Democracy. In Delibera-
tive Constitutional Politics in the EU. Edited by Carlos Closa and John Erik Fossum.
ARENA Report No 5/04, pp. 321-356.

Maurer, Andreas. 2003b. Less Bargaining — More Deliberation. The Convention Method for
Enhancing EU Democracy. In Internationale Politik und Gesellschaft 1/2003, pp. 167-190.

Maurer, Andreas and Daniel Goler. 2004. Die Konventsmethode in der Européischen Union.
Ausnahme oder Modell. SWP-Studie. November 2004.
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Maurer, Andreas and Daniela Kietz. 2004. Literaturbericht: Die Konstitutionalisierung Euro-
pas zwischen Konvent, Regierungskonferenzen und Verfassungsvertrag. In Politische
Vierteljahresschrift 45:4, pp. 566-580.

Norman, Peter. 20042, The Accidental Constitution. The Story of the European Convention.
Brussels.

Pollack, Johannes and Peter Slominski. 2004. The Representative Quality of EU Treaty Re-
form: a Comparison Between the IGC and the Convention. In Europaische Integration
26:3, pp. 201-226.

http://european-convention.eu.int/bienvenue.asp?lang=EN&Content=
http://europa.eu.int/constitution/futurum/index_en.htm
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XV. Democracy and New Modes of Governance™*

XV.1 The “traditional” meaning of democracy

The term democracy dates back to ancient Greece describing a “mode of governance” where
the power lies in the hands of the majority. Since that period, democratic theory and democ-
ratic reality have changed periodically and considerably. But the core meaning of democracy
and the central points of discussion have not changed that much. The basic principles of a
democracy are and have always been “freedom” and “equality”. The basic ideas of democracy
are therefore the identity of the governing and the governed and the equality of citizens as car-
riers of democracy. Modern constituencies try to guarantee these fundamental democratic
principles in an optimal and balanced way.

The citizens are the subject of a democratic polity, they are the ultimate bearer of public au-
thority. This means that the exercise of political authority, the performance of public tasks,
needs to be legitimised by the citizens themselves. In a democracy authority can never be jus-
tified in itself, it always has to be derived from the citizens. Consequently, the decision-
makers have to be politically accountable to the citizens of that polity — directly or indirectly
(via the Parliament). A democratic executive is ensured by the rule of law and the principle of
administrative (or ministerial) responsibility.

In a traditional way, democracy can therefore be described as government by the people, ei-
ther directly or indirectly through elected representatives with Parliament as the central politi-
cal institution on which all other public authorities depend in a certain way.

Abromeit, H., Ein MaR fiir Demokratie, Européische Demokratien im Vergleich, IHS Reihe
Politikwissenschaft 76, Wien 2001.

Benz, A., Ansatzpunkte flr ein europafédhiges Demokratiekonzept, in: Kohler-Koch, B.
(Hrsg), Regieren in entgrenzten Raumen, PVS-Sonderheft 29, Opladen 1998, 345 ff.

Bleckmann, A., Vom Sinn und Zweck des Demokratieprinzips. Ein Beitrag zur teleologischen
Auslegung des Staatsorganisationsrechts, Berlin 1998.

Bockenforde, E.-W., Demokratie als Verfassungsprinzip, in: Isensee, J./Kirchhof, P. (Hrsg),
Handbuch des Staatsrechts der Bundesrepublik Deutschland, Bd 1, Heidelberg 1987, § 22.

Habermas, J., Legitimitatsprobleme im modernen Staat, in: Kielmansegg (Hrsg), Legitimati-
onsprobleme politischer Systeme, PVS-Sonderheft 7, Opladen 1976, 39.

Harlow, C., Accountability in the European Union, The Collected Courses of the Academy of
European Law, Vol XI1/3, Oxford 2002.

Held, Democracy and the Global Order from the Modern State to Cosmopolitan Governance,
Cambridge 1995.

Hennis, W. Legitimitdt — Zu einer Kategorie der burgerlichen Gesellschaft, in Kielmansegg
(HrsQg), Legitimationsprobleme politischer Systeme, PVS-Sonderheft 7, Opladen 1976, 12.

Ibegbu, Right to Democracy in International Law, Lewiston 2003.
Kelsen, H., Vom Wesen und Wert der Demokratie, Tuibingen 1929.

Satori, G., The Theory of Democracy revisited, New Jersey 1987 (deutsche Ausgabe: Demok-
ratietheorie Darmstadt, 1992).

% This chapter has been delivered by Stefan Griller and Anne Peters.
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Scheuner, U., Die Legitimtionsgrundlage des modernen Staates, in: Achterberg, N., Legitima-
tion des modernen Staates, Wiesbaden 1981.

Schneider, H., Leitbilder der Demokratie, Politische Bildung 10/11, Wien 1973.
Shapiro/Hacker-Cordon (eds.), Democracy’s Edges, Cambridge — New York 1999.
Skinner, The Foundations of Modern Political Thought, Cambridge 1978.

Weiler/Motoc, Taking Democracy Seriously: The Normative Challenges to the International
Legal System, in: Griller (ed.), International Economic Governance and Non-Economic
Concerns, Vienna — New York 2003, 47.

Zippelius, R., Legitimation im demokratischen Verfassungsstaat, in: Achterberg, N. (Hrsg),
Legitimation des modernen Staates, Wiesbaden 1981, 84 ff.

XV.2 Democracy and the EU

XV.2.1  Transformation of democratic systems and Europe’s democratic deficit

Today’s democratic systems are undergoing transformations — due to globalisation and global
governance, but also “purely internal” challenges. Important decision-making powers are
transferred to supranational (EU) and international bodies (e.g. WTQ). This development en-
hances the rise of the executive branch and the creation of new modes of governance. The
growing complexity of issues leads to a certain dominance of — democratically not legitimate
— technical experts in various forms of decision making. Soft law, networks as pluralistic
forms of governance and forms of “horizontal” negotiation are also of increasing importance.
The “horizontalisation” of governance therefore is a major trend in modern-day administra-
tion.

Arguably, however, this trend towards increased horizontalisation does not meet with the
“traditional” understanding of accountability and the concept of ministerial responsibility.
This means that Europe’s pluri-centric forms of governance do not fit with the traditionally
understood and applied modes of accountability in the Member States of the EU. As a conse-
quence, the problem-solving capacity of governance gets more and more important and effec-
tiveness is increasingly placed on an equal footing and sometimes even identified with de-
mocratic concerns. Consequently, “soft” methods of accountability like ex-post reviews or
reporting requirements tend to replace the “classic” accountability-modes. Another aspect is
the lack of transparency in the decision making process of the European Union. Deficiencies
in transparency automatically lead to a lack of democracy, as the citizens are hampered in dis-
cussing and criticising or giving their consent to government action in a well-founded manner.

To sum up: The core of the current democratic deficit within the European Union is the re-
moteness of decision-taking from the citizens as well as the fragmented democratic account-
ability of the decision-makers.

XV.2.2 Europe’s obligation to preserve the basic ideas of democracy

Democracy is a constitutional principle in all Member States of the European Union and an
integral principle of EU law (Art 6 TEU, CT: Art I-2; Title VI “The Democratic Life of the
Union”). It is not by chance, and cannot be ignored in the debate on new modes of govern-
ance, that the Constitutional Treaty stipulates -- under the heading: the principle of democratic
equality -- that the Union “shall observe the principle of the quality of its citizens” (Article I-
45) and that the functioning of the union “shall be founded on representative democracy” (Ar-
ticle 1-46 para. 1).
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Consequently, Europe is under an obligation to preserve the basic ideas of democracy. While
some authors stress that this can only be realised through the “traditional” structures and
mechanisms (see above under A), others argue that a modern democracy needs new struc-
tures, mechanisms and alternative modes of accountability. The most important “alternative”
conceptions are deliberative and associative models of democracy and output-oriented democ-
racy approaches.

Allot, European governance and the re-branding of democracy, E.L.Review, Vol 27, Feb
2002, 60 ff.

Craig, P.P., Democracy and Rule-making Within the EC: An Empirical and Normative As-
sessment, ELJ, Vol 3, No 2, June 1997, 105 ff.

De Bdrca, The constitutional challenge of new governance in the European Union,
E.L.Review, Vol 28 No 6, Dec. 2003, 814 ff, 822 f.

Dehousse, Misfits: EU Law and the Transformation of European Governance, 207 ff, in: Jo-
erges and Dehousse (ed), Good Governance in Europe’s Integrated Market, 2002.

Eriksen, Democratic or technocratic governance? In Joerges/Mény/Weiler (Hrsg), Jean Mon-
net Working Paper No 6/01, Mountain or Molehill? A Critical Appraisal of the Commis-
sion White Paper on Governance, 3.

Fallesdahl/Koslowski (eds.), Democracy and the European Union, Berlin et al. 1998.

Griller, Zur demokratischen Legitimation der Rechtsetzung in der EU. Starkung der nationa-
len Parlamente oder Aufwertung des Européischen Parlaments? Journal fur Rechtspolitik
1995, 164.

Jachtenfuchs, Democracy and Governance in the European Union, EloP Vol 1, 1997, No 2, 3
(http://eiop.or.at/eiop/texte/1997-002a.htm).

Joerges, C., The Law’s Problems with the Governance of the European Market, 3 ff, in: Jo-
erges and Dehousse (ed), Good Governance in Europe’s Integrated Market, 2002.

Libbe-Wolff, G., Europdisches und Nationales Verfassungsrecht, in: Dreier, H./Pauly, W.,
Berichte und Diskussionen auf der Tagung der Vereinigung der Deutschen Staatsrechtsleh-
rer in Leipzig vom 4. bis 6. Oktober 2000, Veroffentlichungen der Vereinigung der Deut-
schen Staatsrechtslehrer, 60, Berlin 2001, 246 ff.

Maurer, A., Ordnung, Effizienz und Demokratie, Verfahren und Normenhierarchien im Ver-
fassungsvertrag, in: M Jopp (Hrsg), Der Europdische Verfassungsvertrag — Analysen und
Bewertungen, 2005, im Druck.

Mulgan, R., “Accountability’: An Ever-Expanding Concept?, Discussion Paper No 72, Sept.
2000, in: The Australian National University Public Policy Program,
(http://www.anu.edu.au/pubpol/publications/publications_discussion_papers.htm).

Mulgan, R., Accountability Issues in the New Model of Governance, Discussion Paper No 91,
April 2002, 4,
(http://www.anu.edu.au/pubpol/publications/publications_discussion_papers.htm).

Moravcsik, In Defence of the *‘Democratic Deficit’: Reassessing Legitimacy in the European
Union, JCMS 2002 Vol 40, Nb 4, 613.

Peters, A., Elemente einer Theorie der Verfassung Europas, Berlin 2001.
Peters, A., European Democracy after the 2003 Convention, CML Rev 41, 2004, 38 ff.

Rhodes, Understanding Governance. Policy Networks, Governance, Reflexivity and Account-
ability, Buckingham 1997, 15 ff.
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Scott/Trubek, Mind the Gap: Law and New Approaches to Governance in the European Un-
ion, ELJ, Vol 8, No 1, 2002, 1 ff.

Shapiro, Administrative Law Unbounded: Reflections on Government and Governance, Indi-
ana Journal of Global Legal Studies, Vol 8, No 2, 2001, 369.

Weiler, J./Haltern, U./Mayer, F., European Democracy and Its Critique, Five Uneasy Pieces,
1995, http://www.jeanmonnetprogram.org/papers/95/9501ind.html.

Weinberger, O., Zwei Hauptprobleme der modernen Demokratie, Journal fir Rechtspolitik 3,
1995, 1 ff.

XV.3 “Alternative” models of democracy

Various conceptions and models of democracy try to give answers to the changing conditions
of governance. The emergence of these “alternative” models is linked to the difficulties of
representative democracy in providing for effective decision making in an increasingly inter-
dependent world. Some of these conceptions are not really compatible with the “classic” ideas
of democracy, others do not need to be perceived as an alternative to the traditional mecha-
nisms, but rather as valuable supplements.

The interconnected models of associative and deliberative democracy put their emphasis on
participation in decision making by all interested parties and civil society. Associative models
stress the importance of intermediary structures (interest associations, political associations)
in a society. Deliberative theories of democracy put the main emphasis on European-wide po-
litical communication and opinion formation and the engagement in public discourse. These
two conceptions are compatible with modern representative democracy; it can be argued that
the development of a European public sphere is crucial to the conceptualisation of democracy
at a European level. Therefore, a European wide civil society with interest associations, non-
governmental organisations and other mechanisms enhancing the participation of citizens has
to emerge and make a European public debate possible.

Output-oriented democracy models focus on efficiency, the quality of the achieved results and
the degree to which policies satisfy the preferences of the individuals. It is argued that fulfill-
ing these criteria is legitimising in the sense that the problem solving capacity would be en-
hanced; the conditions established are to a certain extent less demanding than those of input-
oriented legitimacy. While input-oriented democratic thought emphasises “government by the
people”, output-perspective emphasises “government for the people” (Scharpf). Some authors
argue that these output-oriented models are deficient in that they tend to downgrade to an un-
justified extent the input aspect of democracy, namely the will of the people as a decisive
element of democracy. They contend that in a democratic system input and output oriented
legitimacy should coexist, reinforce and complement each other. Others highlight the advan-
tages of the output-oriented models for a European democracy and try to develop “alterna-
tive” legitimisation mechanisms like peer review, judicial review or reporting requirements.

Curtin, D., Betwixt and between: democracy and transparency in the governance of the Euro-
pean Union, in Winter, J. et al (Hrsg), Reforming the Treaty on the European Union, The
Hague 1996, 95 ff.

Curtin, D., Postnational democracy: the European Union in search of a political philosophy,
The Hague 1997.

Habermas, J., Die Einbeziehung des Anderen: Studien zur politischen Theorie, Frankfurt
1997.
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Joerges, C., “Good Governance” in the European Internal Market: Two Competing Legal
Conceptualisations of European Integration and their Synthesis, RSC 2001/29, 32 ff.

Joerges, C., “Deliberative Supranationalism” — Two Defences, ELJ, Vol 8, No 1, 2002, 133 f.
Majone: see next block

Scharpf, F., Demokratietheorie zwischen Utopie und Anpassung, Konstanz 1970.

Scharpf, F., Governing in Europe: Effective and Democratic? New York 1999.

Schmitter, Ph., What is there to legitimize in the European Union...and how might this be ac-
complished? IHS Reihe Politikwissenschaft 75, Wien 2001.

XV.4 The delegation of policy-making powers to agencies

One of the most significant developments in the administrative structure of the EU (and the
Member States) is the growing number of agencies. The development of these agencies can
be seen as a response to the growing number of highly technical tasks on the European level.

Though most European agencies are informational “only” (due to the restrictive “Meroni-
Doctrine” of the ECJ), there are still agencies that can take decisions independently, such as
the Office for Harmonisation in the Internal Market, the Community Plant Variety Office, the
European Aviation Safety Agency and to some extent the European Agency for the Evalua-
tion of Medicinal Products. But also purely “informational” agencies are powerful, because
information is a key element in policy making, and networking (networks of European and
Member States agencies) is an important force in European-wide opinion-forming.

Some authors (eg Majone) stress the importance of independent agencies in the governance
system of the European Union. They argue that there is a serious mismatch between the in-
creasingly specialised functions of government and the administrative instruments at its dis-
posal. They further point out that specialised agencies (with neutral experts) can carry out
policies with a higher level of efficiency and effectiveness than the “ordinary” administration.
The recommended mechanisms to hold these independent agencies “under control” are report-
ing requirements, reviews, judicial control and public discussion.

Other authors are more sceptical concerning the degree of independence of agencies. They
argue that the trend of delegating important policy making powers to non-majoritarian institu-
tions operating outside the line of hierarchical control raises problems of democratic legiti-
macy and accountability. It is objected that the above-mentioned “soft mechanisms” of ac-
countability (reviews, reporting requirements...) are means of “managerial accountability” that
cannot replace those of “democratic (political) accountability”. As a consequence, there have
to be, within a democratic system, limits to the independence of agencies; delegation should
be subject to strict restraints (eg in the sense of the Meroni-Doctrine).

Dehousse, R., Regulation by networks in the European Community: the role of European
agencies, Journal of EPP, Special Issue on European Agencies, Vol. 4, Nb. 2, June 1997,
246 ff.

Everson, M., Independent Agencies: Hierarchy Beaters?, European Law Journal, Vol. 1, No.
2, July 1995, 182.

Geradin, D./Petit, N., The Development of Agencies at EU and National Levels: Conceptual
Analysis and Proposals for Reform, Jean Monnet Working Paper 01/04, 37 f.

Kreher, A., Agencies in the European Community — a step towards administrative integration
in Europe, Journal of EPP, Special Issue on European Agencies, Vol. 4, Nb. 2, June 1997,
236 ff.
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Lenaerts, K., Regulating the regulatory process: “delegation of powers” in the European
Community, ELR 18, Nr. 1, 1993, 41.

Majone, G., Temporal Consistency and Policy Credibility: Why Democracies Need Non-
Majoritarian Institutions, EUI Working Paper RSC No 96/57.

Majone, G., The Regulatory State and ist Legitimacy Problems, West European Politics, Vol
22,1999, 1ff.

Majone, G./Everson, M., Institutional reform: independent agencies, oversight, coordination
and procedural control, in: De Schutter, O./Lebessis, N./Paterson, J., Governance in the
European Union, Luxemburg 2001, 137 ff.

Shapiro, M., The problems of independent agencies in the United States and the European
Union, Journal of EPP, Special Issue on European Agencies, Vol. 4, Nb. 2, June 1997, 280
ff.

Vos, E., European Administrative Reform and Agencies, EUl Working Papers, RSC No.
2000/51, 4.

XV.5 Soft law
XV.5.1 Soft Law in Public International Law

XV.5.1.1  Concept

Instead of creating formal, compulsory hard law, governments increasingly rely on soft law.
The trend towards soft law has been described as the deformalization of international law.
Soft law is normally understood to be not as such legally binding, but a commitment in the
grey zone between law and politics. In a widely received article, Abbott/Snidal (2000) distin-
guished “soft” from “hard” law along the parameters of obligation, precision, and delegation,
which means that there is a sliding scale between harder and softer norms.

XV.5.1.2 Classic and more recent examples

XV.5.1.2.1 State-authored soft law

- Helsinki Final Act of 1 Aug. 19975, Basket I, Questions relating to Security in Europe:
Declaration of Principles Guiding Relations between participating States, Principle VII on
human rights and fundamental freedoms. http://www.osce.org/docs/english/1990-
1999/summits/helfa75e.htm, visited on 1 June 2004.

- The International Code of Conduct against Ballistic Missile Proliferation (ICOC) of 26
November 2002 with 109 subscribing States (summer 2004).

XV.5.1.2.2 Soft Law issued by Private Actors

- The Wolfsberg Statement on the Suppression of the Financing of Terrorism of January
2002, issued by the so-called Wolfsberg group of leading international banks
(http://www.wolfsberg-principles.com/standards.html.

XV.5.1.2.3 Arguments against resort to soft law in the international realm
- Conceptually: Misleading concept. Either law or not law.

- Erosion of the normative power of the international legal order as a whole (Weil (1983)).
- Soft law is window-dressing and an excuse for not pursuing hard legalization.
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- Deformalization risks to freeze the status quo of power constellations: “fig leaf for power”
(Klabbers (1998)).

XV.5.1.2.4 Arguments in favour of soft law

- Conceptually: Blurry boundaries between harder and softer norms, especially in interna-
tional law, where centralized sanctions are lacking.

- Soft law lowers sovereignty and transactions costs and therefore facilitates agreement
(Abbot/Snidal (2000)).

- Soft law may pave the way for hard law.

- Soft law can integrate transnational actors which are not (yet) formal subjects of interna-
tional law (TNCs, NGOs).

- The degree of compliance with soft law may be very high (for other reasons than the
norm’s enforceability), and that is what counts.

Some insights on soft law in public international law might be transferred to the Union’s soft
law.

Soft law in public international law is widely discussed. The extensive literature concentrates
on the question whether soft law is a source of public international law, on its legal nature,
and on the issue of compliance with soft law.

XV.5.1.3 Literature

Abbott, Kenneth W./Snidal, Duncan, Hard and Soft Law in International Governance, Inter-
national Organization 54 (2000) 421-456.

Bothe, Michael, Legal and Non-Legal Norms — a Meaningful Distinction in International Re-
lations?, NYIL 11 (1980) 65-95.

Brown Weiss, Edith, Introduction, in: Brown Weiss, Edith (ed.), International Compliance
with Nonbinding Accords, The American Society of International Law: Studies in Trans-
national Legal Policy No. 29, Washington D.C 1997, 1-15.

Brown Weiss, Edith, Conclusions: Understanding Compliance with Soft Law, in: Shelton,
Dinah (ed.), Committment and Compliance: The Role of Non-Binding Norms in the Inter-
national Legal System, Oxford 2003, 535-556.

Burgstaller, Markus, Theories of Compliance with International Law, Leiden/Boston 2005 (in
print).

Buzzini, Gionata Piero, The Development of International Law: Alternatives to Treaty-
Making?, Max Planck Institute, 14-15 November 2003, International Law FORUM du
droit international 6 (2004) 46-51.

Chinkin, Christine, Normative Development in the International Legal System, in: Shelton,
Dinah (ed.), Committment and Compliance: The Role of Non-Binding Norms in the Inter-
national Legal System, Oxford 2003, 21-42.

Francioni, Francesco, International “Soft Law”: A contemporary Assessment, in: The Inter-
national Court of Justice at 50°, Cambridge 1996, 167-178.

Hailbronner, Kay, Uberlegungen zu Verhaltenscodizes transnationaler Unternehmen, in: von
Miinch, Ingo (ed.), Festschrift fiir Hansjlrg Schlochauer, Berlin 1981, 329-362.

Heusel, W., ,Weiches* Volkerrecht. Eine vergleichende Untersuchung typischer Erschei-
nungsformen, Baden-Baden 1991.

Hillgenberg, Hartmut, A Fresh Look at Soft Law, EJIL 10 (1999) 499-515.

Newgov - 01 - D34 - Updated State of the Art Report.doc 136



NEWGOV — New Modes of Governance Cluster 1: Emergence, Evolution and Evaluation

Horn, Norbert (ed.), Legal Problems of Codes of Conduct for Multinational Enterprises, De-
venter 1980.

Klabbers, Jan, The Undesirability of Soft Law, Nordic Journal of International Law 67 (1998)
381-391.

Mahari, Julian 1., Codes of Conduct fur Multinationale Unternehmen, Wilmington 1985, esp.
p. 377 et seq. (legal perspective).

Marquier, Julia, Soft Law: Das Beispiel des OSZE-Prozesses — Ein Beitrag zur volkerrechtli-
chen Rechtsquellenlehre, Bonn 2003. (esp. pp. 25-196 on the concept of soft law).

Morth, Ulrika (2006 forthcoming) ‘Soft Regulation and global democracy’, forthcoming in:
Sahlin-Andersson, Kerstin/Djelic, Marie-Laure (eds) Transnational Governance: Institutio-
nal Dynamics of Regulation, Cambridge.

Nguyen, Huu Tru, Les codes de conduite: Un Bilan, RGDIP 96 (1992 I) 45-60.

Petersmann, Ernst-Ulrich, Codes of Conduct, in: Bernhardt, R. (ed.), Encyclopedia of Public
International Law, Vol. 1, 1992, 627-632.

Riedel, Eibe, Standards and Sources, EJIL 2 (1991) 58-84.
Roth, Monika (2006) Soft law - Ordnungsvorstellungen im flux, Bern: Stampfli.

Roth-Arriaza, Naomi, Compliance with Private Voluntary Agreements: The Example of the
International Organisation for Standardization’s 1SO 14000 Environmental Management
and Related Standards, in: Weiss Brown, Edith (Hrsg.) , International Compliance with
nonbinding accords, The American Society of International Law: Studies in Transnational
Legal Policy No. 29, Washington D.C 1997.

Roth-Arriaza, Naomi, ‘Soft Law’ in a ‘Hybrid’ Organization: The International Organization
of Standardization, in: Shelton, Dinah (ed.), Commitment and Compliance, The Role of
Non-binding Norms in the International Legal System, Oxford 2000, 263-281.

Roth-Arriaza, Naomi, Shifting the Point of Regulation: The International Organization of
Standardization and Global Lawmaking on Trade and the Environment, Ecology Law
Quarterly 22 (1995) 479-538.

Shelton, Dinah, International Law and “Relative Normativity”, in: Evans, Malcolm, Interna-
tional Law, Oxford 2003, xx-171.

Shelton, Dinah (ed.), Commitment and Compliance, The Role of Non-Binding Norms in the
International Legal System, Oxford 2000.

Shelton, Dinah, Introduction: Law,. Non-Law and the Problem of “Soft Law”, in: Shelton,
Dinah (ed.), Committment and Compliance: The Role of Non-Binding Norms in the Inter-
national Legal System, Oxford 2000, 1-42.

Tietje Christian, Recht ohne Rechtsquellen? Entstehung und Wandel von Vélkerrechtsquellen

im Interesse des Schutzes globaler Rechtsguter im Spannungsverhaltnis von Rechtssicher-
heit und Rechtsdynamik, Zeitschrift flir Rechtssoziologie 24 (2003) 27-42.

Weil, Prosper, Towards Relative Normativity in International Law?, American Journal of In-
ternational Law 77 (1983) 413 — 442,

XV.5.2 Soft Law in European Community Law

XV.5.2.1 Aquis academique

Soft law in European Community/Union law is less thoroughly explored than in public inter-
national law. Some important articles date from the 1980es and 1990es (Bothe; Wel-
lens/Borchardt; Snyder).
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Textbooks and general courses on European Community law either do not mention soft law at
all or only treat it in an extremely cursory fashion with some few standard examples.

However, as “soft law” is becoming increasingly important as a new mode of governance (see
in particular the documents by the European Institutions, e.g., “alternative regulation”, ...)
academic interest has increased as well (see notably Senden (2004)). Senden (2004) is the
most important and comprehensive monograph which provides an actual categorization of
soft law instruments. She uses the content and function as indicators for classifying EU soft
law into (1) preparatory and informative instruments, (2) interpretative and decisional instru-
ments, and (3) steering instruments (formal and informal). Senden analyses the functions of
EU-soft law and notably asks to what extent soft law functions s an alternative to hard law.
She analyses the legal effects (direct and indirect ones) and discusses the implications of the
use of soft law for democracy and the rule of law. The approach is basically a positivist ad
technical one. Questions of legal theory are not posed, and the issues of legitimacy are treated
only briefly.

Among the previous literature, the following articles are noteworthy: Bothe 1981 gives an
overview of existing practice until 1980 (not very detailed) in the European Community and
provides a legal analysis. Bothe distinguishes the soft law instruments according to their au-
thors, (Council/Member States or Common acts of EU institutions) and according to their
contents (policy programme/area or institutional function). Bothe describes as soft law as acts
all acts which are not legally binding, including the non-binding Acts mentioned in the EC
Treaties. Most of the Member State Acts are not binding treaties between states (lack of inten-
tion to be bound) and mere political declarations/“gentlemen’s agreements” (e.g. the so-called
Luxembourg Accords of 1966. For the same reason, most common acts of European institu-
tions are also not legally binding. However, these acts are politically binding norms. Bothe
also criticizes the term “soft law” as used first in public international law. He discussed the
causes for the choice of non legally binding norms, and compliance with non-legally binding
norms which are not enforceable with legal means before courts.

The legal significance of non-legal norms might be to protect legitimate expectations, to cre-
ate an estoppel, and to be binding on the basis of the principle of good faith.

Bothe also discusses whether non-legal norms may be transformed into legal obligations. A
process of legalization may take place by means of the enactment of formal binding acts, the
emergence of customary law. Non legal norms my also serve as a means of interpretation of
legal norms.

Another issue are the legal limits for the adoption of non-legal norms. Bothe opines that they
are allowed only praeter legem, not contra legem. A problem arises if non legal norms force a
renouncement on legal options, such as the Luxembourg Accords 1966. Bothe summarizes:
»Dieser Rickgriff [auf nicht-rechtliche Regelungstaktiken] stellt damit ein Element des viel-
fach beklagten Abdriftens der Gemeinschaften aus der Supranationalitét in die Internationali-
tat dar. Indem sich die Gemeinschaften den Stil internationaler Organisationen zu eigen ma-
chen, indem auch sie den Kompromiss zwischen Souverénitat und Ordnung schliessen, den
sie kraft ihrer supranationalen Befugnisse nicht zu schliessen brauchten* (Bothe, at p. 774 et

seq.).

Another important paper is Wellens/Borchardt (1989). The authors first examine the concept
of soft law in public international law:

- Need and function of the concept; description of the concept; definition.
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- Forms of international soft law: resolutions, codes of conduct adopted within/by an 10 in
order to influence either State behaviour or the behaviour of TNCs; joint communiqués or
declarations, gentlemen’s agreements.

- Use of soft law in public international law

It is important that Wellens/Borchard very much along the traditional line consider only texts
issued by State actors or of International Organisations, not acts by private actors.

(2) Analysis of the concept of soft law in Community law:
- Necessity and possible functions.

- Characteristics of the Community legal order which may have an impact on the resort to
soft law (in comparison with its use in public international law).

- Use of a specific concept of Community soft law.
- Community Soft Law in operation — legal scope of legally non-binding rules of conduct.

Wellens/Borchard conclude that in general the use of Community soft law is justified. How-
ever, the protection of individual rights calls for a cautious use.

The third more recent paper is Snyder, Working Paper (1993). Snyder analyzes first the inter-
institutional relations within the in EC (Commission and ECJ), and then some of the implica-
tions of the increasing use of soft law for the institutional structure of EC. Snyder highlights
the importance of the principle of subsidiarity which implies that the least intrusive legisla-
tive acts should be used.

Snyder, Effectiveness (1993) analyzes soft law as a tool for enhancing effectiveness of
Community law.

Hummer (2004) is an in-depth analysis on inter-institutional agreements. It contains an em-
pirical analysis and suggests a classification (indicators: chronological order, actors, de-
nomination, content). It also discuses the admissibility, the legal nature and the impact of
soft law.

XV.5.2.2 The EU-Concept of Soft Law

EU practice has produced a wide range of instruments which are not as such legally binding.
They may be gathered under the heading of “soft law”. This notion was developed in general
international law (see supra), and appears prima facie transferable to the EU realm. Official
EU documents themselves do not provide any definition of “soft law”.

As a working definition, we might simply distinguish hard and soft law according to the lat-
ter’s lack of legally binding force. This is a broad definition which leaves room for many in-
struments.

EC soft law is very heterogeneous. Among it range soft law instruments which have already
gained a specific Community meaning. Two explicitly named instruments provided for in Art.
249 TEC, the Recommendation and the Opinion, lack binding force and may therefore also be
considered as “soft law”, albeit a special, “formalized” type of soft law.

In scholarship, soft law has been, inter alia, defined as follows (see for an overview Senden
2004, pp. 111 et. seq.): “Rules of conduct that are laid down in instruments which have not
been attributed legally binding force as such, but nevertheless may have certain (indirect) le-
gal effects, and that are aimed at and may produce practical effects” (Senden, at pp. 112 and
456).
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“...whether the concept of soft law carries the same meaning when the term
is transplanted into the EC...The term soft law may, therefore, serve as a
convenient description for these [recommendation and opinions, art. 249
ECT] and other EC actions which enjoy an uncertain legal status. Alterna-
tively the concept of soft law may be used to embrace those features of a
mature legal system which give that system its flexibility and dynamic char-
acter....” Beveridge/Sue (1998), pp. 289 et. seq., 290.

“Community soft law concerns the rules of conduct which find themselves on the legally non-
binding level (in the sense of enforceable and sanctionable) but which according to their
drafters have to be awarded a legal scope, that has to be specified at every turn and therefore
do not show a uniform value of intensity with regard to their legal scope, but do have in
common that they are directed at (intention of the drafters) and have as effect (through the
medium of the Community legal order) that they influence the conduct of Member States, in-
stitutions, undertakings and individuals, however without containing Community rights and
obligation”. Wellens/Borchardt (1989) at p. 285.

XV.5.2.3 Classification of Soft Law Instruments

Soft law instruments can be classified according to their primary function. Along this line,
Senden (2004), at p. 457 suggests three major categories which will also be provisionally be
relied on here. (An alternative approach is the Court’s approach focusing on contents and in-
tention of an Act).

XV.5.2.3.1 Preparatory and informative instruments
(a) Preparatory instruments

Among these range Green Papers (issued by the Commission), White Papers (Commission)
and Action Programmes (Commission and in a later stage also Council), for example envi-
ronmental action programmes.

(b) Informative instruments

Under this heading, informative, interpretative and decisional Communications can be gath-
ered. Their objective is to provide information on Community action. They do not enshrine
general rules of conduct. A noteworthy type are Inter-Institutional Communications. These
are authored by the Commission, but sometimes the Communications are followed by an in-
ter-institutional agreement of all the EC institutions. They are the most frequent of all infor-
mative communications. The addressees are other EC institutions. Their objective is the
stimulation of an inter-institutional dialogue. They contain an evaluation of existing policy or
summarize the outcome of a public debate. They may eventually have a pre-law function.
They do not indicate any legal basis upon which they are founded. They are usually published
only as COM Documents, but sometimes also in the C Series of he OJ.

Purely Informative Communications are issued by the Commission. They give a factual ac-
count of Community action. The addressees are any interested party (broad personal scope),
e.g. the general public, also Member States, economic operators. They are therefore external
acts/directed to outside parties, sometimes both external and internal acts. Their objective is
the information of the general public. Their function is merely publicity, a legal basis is not
indicated. The Commission does not follow any specific adoption procedure. Publication is
effected generally only as a COM Doc, sometimes in the C or even L Series of the OJ.

Individual Communications are issued by the Commission, eventually with involvement of
other institutions). They give notice on the (proposed) application of Community law in a
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concrete case. The addressees are often not further specified, such as the “interested parties”
Sometimes they are specified, by reference to the Member States, importers, producers or us-
ers. Their scope is limited. They are issued only in areas in which the Commission has the
competence to enforce Community Law directly that is to apply. Publication: In the C Series
of the OJ. The subject areas are state aid, competition law, anti-dumping.

XV.5.2.4 Interpretative and decisional instruments

The objective of these instruments is to provide guidance as to the interpretation and applica-
tion of Community law. An important sub-group are administrative rules, which relate to ex-
isting Community law and are therefore distinct from other steering instruments. Examples
are two Communications concerning the application of (ex) art. 85 first paragraph (the so-
called “Christmas Communications” of December 1962. They are generally held to be the
first manifestation of administrative rules in EC law.

a) Interpretative instruments

The decisive feature of the interpretative instruments is that they relate to existing primary or
secondary EC rules, which are conditio sine qua non of the interpretative instruments. To thee
belong Interpretative Communications and Notices, issued by the Commission, and occasion-
ally by other institutions. They are most frequently called “Communications”. Their objective
IS to interpret existing rules in a certain area or sector. The addressees are those affected by
the implementation or and the application of the Treaty or secondary law provisions at issue,
e.g. the Member States, the economic operators, EU citizens and consumers. The interpreta-
tive can thus have both an internal or an external nature. They are not intended to be legally
binding. Their function is to increase transparency, e.g. by clarifying legal situations in a cer-
tain economic sector. This is a post-law function. Their legal basis appears simply to be as-
sumed by the Commission. They are published in the C Series of the OJ, rarely to those con-
cerned.

b) Decisional instruments

Among these range Decisional Notices and (less frequently) Communications, issued by the
Commission. Their objective is to generate rules regarding the way in which implementing
powers will be exercised, hence rules of conduct. A precondition for them is that the Com-
mission has implementing and discretionary powers. This is present in limited areas, most
frequently in areas of competition law, merger control, state aid, and common commercial
policy. Existing Treaty provisions are Art. 81, 82, EC and secondary law provisions (regula-
tion 17/62). The addressees are the EC institutions, e.g. the Commission (internal nature),
those affected by the application of Community law, e.g. the Member States or enterprises
(external nature). Their function is clarification, transparency, effectiveness, greater legal cer-
tainty (interests of economic actors, also self-interest of Commission). This is a post-law
function. The legal base is not specified by Commission. Publication is effected in the C Se-
ries of the OJ. First, a draft version is adoption and published. Another type is Decisional
Guidelines, Codes and Frameworks by the Commission). Their objective is to furnish deci-
sional rules in areas where the Commission is entrusted with the power to decide on individ-
ual cases. Addressees are the Member States (as a third party), and potential beneficiaries.
They are probably not intended to be legally binding. However, they are often highly detailed
and impose concrete obligations on the Member States. They are published in the C Series of
the OJ or/and are notified to the Member States. They are primarily adopted in the area of
state aid.
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XV.5.25 Formal and non-formal Steering instruments

a) Formal steering instruments

“Steering instruments” are instruments which steer or guide action in some way or another,
bit which are not legally binding. Steering instruments lay down rules that are not necessarily
linked to existing legal framework. Formal steering instruments are those which Art. 249 EC
Treaty provides, i.e. the recommendation and the opinion. Art. 249 TEC clearly states that
these two instruments are non-binding. Recommendations may be issued by the Council or by
the Commission. Opinions are usually issued by the Commission.

b) Non-formal steering instruments

“Non-formal” means that no legal provision exists which provides for these steering instru-
ments. To this group belong Council Conclusions, Council Declarations, Member State Dec-
larations, Joint Declarations, Inter-Institutional Agreements (between various institutions),
Council Resolutions, Mixed Conclusions, Declarations and Resolutions, and finally Council
and Commission Codes of Conduct or Practice. The informal steering instruments may have
internal addressees (EC institutions) or external addresses, such as the Member States, com-
panies, industries. Example are the Code of Conduct on arms export, the EEC Code of Con-
duct for companies operating in South Africa (external nature); or the Code of Conduct con-
cerning public access to Council and Commission documents (internal nature).

XV.5.3 Functions of EU-Soft law
Following Senden 2004, 457-461, a triad of functions can be established:

(1) Pre-Law function: An instrument is adopted with view to the elaboration and preparation
of future Community legislation and policy and soft law acts.

(2) Post-Law function: Instruments that complement and support existing primary and sec-
ondary Community law.

(3) Para-Law function: Use of soft law instruments instead of/as alternative to legislation
XV.5.4 Distinctions

XV.5.4.1 The Open-method of coordination (OMC):

The OMC has been used since the European Council of Lisbon 2000. Its legal basis is Art. 99,
128 TEC.

OMC is explained in Commission of the European Communities, European Governance, A
White Paper, COM (2001) 428 final, 25 July 2001, at pp. 21-22: “The open method of co-
ordination is used on a case by case basis. It is a way of encouraging co-operation, the ex-
change of best practice and agreeing common targets and guidelines for Member States,
sometimes backed up by national action plans as in the case of employment and social exclu-
sion. It relies on regular monitoring of progress to meet those targets, allowing Member States
to compare their efforts and learn from the experience of others”.

In some areas, such as employment and social policy or immigration policy, it sits alongside
the programme-based and legislative approach; in others, it adds value at a European level
where there is little scope for legislative solutions. This is the case, for example, with work at
a European level defining future objectives for national education systems.

The Commission plays an active co-ordinating role already and is prepared to do so in the fu-
ture, but the use of the method must not upset the institutional balance nor dilute the achieve-
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ment of common objectives in the Treaty. In particular, it should not exclude the European
Parliament from a European policy process. The open method of co-ordination should be a
complement, rather than a replacement, for Community action.

Circumstances for the use of the open method of co-ordination: The use of the open method
of co-ordination must not dilute the achievement of common objectives in the Treaty or the
political responsibility of the Institutions. It should not be used when legislative action under
the Community method is possible; it should ensure overall accountability in line with the fol-
lowing requirements:

- It should be used to achieve defined Treaty objectives.
- Regular mechanisms for reporting to the European Parliament should be established.
- The Commission should be closely involved and play a co-ordinating role.

- The data and information generated should be widely available. It should provide the basis
for determining whether legislative or programme-based action is needed to overcome
particular problems highlighted.

The link between soft law and OMC is explained by Senden as follows: “Such a link can,
however, certainly be established. (...) establishing (open) coordination in a legally non-
binding way is in certain situations clearly preferred over establishing common policy or
harmonisation of national laws through the use of legislation, for being a less intensive or co-
ercive form of Community intervention in the national legal orders. Soft law instruments, in
particular certain recommendations and guidelines, are thus used as tools for shaping this co-
ordination and in fact in applying the open method of coordination” (Senden 2004, at p. 22).

Literature: See below.

XV.5.4.2 Contracts/Agreements

Further legal instrument to be distinguished from soft law are agreements between institutions
or between institutions and Member States which do not fit into the Community/Union
framework, but which are, however, legally binding. An example is the Tripartite Agreement
between European Commission, Italian Government, Lombardy Region, 15. Oktober 2004,
http://europa.eu.int/comm/governance/docs/texte_convention_tripartite_en.pdf

XV.5.5 Problems and Research Questions

XV.55.1 General questions of legal theory

(1) What are the exact legal effects (if any) of soft law? Can, e.g., legal effects be created via
the legal protection legitimate expectations, estoppel, or the basis of the principle of good
faith - or is this a circular reasoning? Is self-bindingness a form of legal obligation (distinction
to self-regulation?) Another source of a legal obligation to take soft law into account in some
way or the other might be the general duty to cooperate (Art. 10 TEC). It is most often as-
sumed that sot law typically has the “soft” or “indirect” legal effect to constitute a guide-line
for the legal interpretation of had law. This assumption must be tested against the fact, nota-
bly against the ECJ practice of interpretation.

Senden (2004), at p. 462 distinguishes between “inherent” and “incidental” legally binding
force. This distinction must be tested. Does soft law bear the danger of creating legal obliga-
tions “through the back-door”?

(2) Are there sanctions for non-compliance with soft-law? A frequently used mechanism is
the threat to enact hard law in the event of non-compliance. Can this be called a sanction in
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legal terms? Merely soft steering instuments may incite the Member States to pick and chose
and thereby foster diversity, which might run counter to the objective of a uniform application
of EU-law.

XV.5.5.2 Soft law in relation to constitutional principles.

On the one hand, soft law seems at least facially to improve the efficiency of European gov-
ernance and may contribute to subsidiarity. On the other hand, the most important European
constitutional principles appear prima facie to discourage an excessive use of soft law.
Among these count the rule of law (including the protection of legitimate expectations, legal
certainty), transparency, and democracy, the institutional balance, the external division of
powers between Member States and the Union and the independence of the judiciary.

The exact relationship between the use of soft law and compliance with European constitu-
tional principles will be the core issue of the paper (see working hypothesis 3).

The following issued will have to be explored:

(1) Among the constitutional principles which are at stake, the principle of democracy is
probably the most complicated one. The involvement of the European Parliament and sug-
gestions for the extension of its role is crucial here. In this context, we must distinguish be-
tween various phases: The choice between hard and soft law, choice of the type of soft legal
instrument, and finally the adoption process of soft law instruments. These must be examined
separately in order to assess whether resort to soft law by necessity handicaps the Parliament
and in order tom make recommendations for the strengthening of Parliament in this respect.
Additionally, it must be asked whether other forms of democratic foundation of soft law
may substitute parliamentary involvement.

(2) Soft law and transparency:

With regard to transparency, both the procedures, and the modes of notification and publica-
tion of soft law must be scrutinized. Also, the plethora of forms and denominations contrib-
utes to intransparency. Presumably, soft law rather obscures regulation and thereby runs
counter to the principle of transparency, which I turn serves both the rule of law and democ-
racy. In order to remedy this situation, suggestions for labelling, for procedures and for notifi-
cation can be made.

(3) Soft law and the institutional powers/institutional balance: Under what conditions is an
institution competent to enact soft law? Must it be linked to the power to enact hard law or is
it independent? In the later hypothesis, there is the danger that soft law undermines the institu-
tional balance of powers. Concretely: Most European soft law is issued by the Commission.
Thereby the Council and the Parliament might be unduly marginalized. The danger to cir-
cumvent the European Parliament by reliance on soft law also touches the issue of the democ-
ratic justification or legitimacy of soft law.

(5) The constitutional admissibility of soft law with view to the external division of powers.
Under what conditions is Member State sovereignty potentially infringed by reliance of soft
law? In this context, the scope of the principle of conferral must be examined. One pertinent
question is whether the concept of “implied powers” may allow for resort to (some types) of
soft law even if this power is not explicitly granted to the EU.

(6) A further probably competing principle is the independence of the judiciary, which may
be called into question by the imposition of strict interpretative guide-lines on form of soft
law. This is an issue both for the Community courts and for the Member States’ courts.
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(7) Building on the analysis of the impact of general principles in the context of soft law, the
overall question arises in which instances the enactment of soft law is constitutionally in-
admissible? Are there instances in which institutions are obliged to enact hard law and thus
may not limit themselves to the adoption of soft law only? There even might be a duty to
transpose soft law into hard law at some point. Such an obligation may stem from the con-
crete enabling provisions in the Treaty or from general European constitutional principles.
The principles mentioned under B. rather pull towards the enactment of hard legislation. In
specific circumstances, these principles might give rise to an obligation to choose hard, in-
stead of soft regulation. Put differently: In specific circumstances they might even categori-
cally prohibit the use of soft law.
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XV.6 Auto-Regulation

XV.6.1 Concept

Self-regulation can be defined as rules which political or economic actors impose on them-
selves. They commit themselves to comply with these norms. Although the commitment is
usually published any may be pronounced vis-a-vis other actors, the commitment itself is a
unilateral act. The result may in theory be legally binding or not.

As a legally binding act, the product of auto-regulation would be a separate category besides
the two-ideal typical legal instruments: contract and legislation. Put differently: Its binding
force (if any) does not flow from an agreement with others or from any meta-rule governing
the legislative procedure.

As a non-binding act, the result of auto-regulation may fall into the broader group of soft law
texts.

As a working hypothesis, we will classify auto-regulation according to its author. Today,
private actors such as companies, enterprises or industry federations make frequent use of
auto-regulation. However, also European institutions issue acts which may have the effect of
binding the institution itself to its terms. For example, there are Commission decisional acts in
the field of competition law and state aid in part has self-binding effects.

XV.6.2 References to auto-regulation in EU-Documents

The European Constitutional Treaty mentions auto-regulation in Art. 11-88; 111-1212; and in
indirectly also in Art. 1-12(5) and 1-17 CTE.

Commission of the European Communities, European Governance, A White Paper, COM
(2001) 428 final, 25 July 2001: The White Paper does not define Self-Regulation, but men-
tions it (at p. 20): “...legislation is soften only part of a broader solution combining formal
rules with other non-binding tools such as recommendations, guidelines, or even self-
regulation within a commonly agreed framework. This highlights the need for close coher-
ence between the use of different policy instruments and for more thought to be given to their
selection”.

Communication from the Commission, Action Plan Simplifying and improving the regulatory
environment, COM (2002) 278 final, 5 June 2002, 11-12: The Commission would also stress
that appropriate use can be made of alternatives to legislation without undermining the pro-
visions of the Treaty or prerogatives of the legislator. There are several tools which, in spe-
cific circumstances, can be used to achieve the objectives of the Treaty while simplifying
lawmaking activities and legislation itself (co-regulation, self-regulation, voluntary sectoral
agreements, open coordination method, financial interventions, information campaign).

Self-Regulation: “Self-regulation concerns a large number of practices, common rules, orders
of conduct and voluntary agreements which economic actors, social players, NGOs and or-
ganised groups establish themselves on a voluntary basis in order to regulate and organise
their activities. Unlike coregulation, self-regulation does not involve a legislative act.

The Commission can consider it preferable not to make a legislative proposal where agree-
ments of this kind already exist and can be used to achieve the objectives set out in the Treaty.
It can also suggest, via a recommendation for example, that this type of agreements be con-
cluded by the parties concerned to avoid having to use legislation, without ruling out the pos-
sibility of legislating if such agreements prove insufficient or inefficient. These voluntary
agreements constitute one form of self-regulation. Voluntary agreements can also be con-
cluded on the basis of a legislative act, i.e. in a more binding and formal manner in the con-
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text of co-regulation, thereby enabling parties concerned to implement a specific piece of leg-
islation. The Commission will continue to inform the legislator of the choice of instruments
which it favours by including information to this effect in the annual Work Programme and/or
through existing procedures for dialogue with the legislator. Finally, as the Commission is
aware that Community legislation has become increasingly detailed — which sometimes
make it difficult to understand and put into practice — it intends to avoid making its legisla-
tive proposals unwieldy, in accordance with the Protocol on the application of the principles
of subsidiarity and proportionality.”

The Communication from the Commission to the European Parliament, the Council, the Eco-
nomic and Social Committee and the Committee of the Regions, Environmental Agreements
at Community Level, Within the Framework of the Action Plan on the Simplification and Im-
provement of the Regulatory Environment, COM (2002) 412, 17 July 2002 explains the con-
cept of “self-regulation” in the field of environmental policy, http://europa.eu.int/eur-
lex/en/com/pdf/2002/com2002_0412en01.pdf .

An important document is European Parliament, Council, Commission, Inter-institutional
Agreement on Better law-making, O.J. 2003 C 321/1-5:

On the Use of alternative methods of regulation: “16. The three institutions recall the
Community’s obligation to legislate only where it is necessary, in accordance with the Proto-
col on the application of the principles of subsidiarity and proportionality. They recognise the
need to use, in suitable cases or where the Treaty does not specifically require the use of a le-
gal instrument, alternative regulation mechanisms.”

On Self-Regulation: “17. The Commission will ensure that any use of co-regulation or self-
regulation is always consistent with Community law and that it meets the criteria of transpar-
ency (in particular the publicising of agreements) and representativeness of the parties in-
volved. It must also represent added value for the general interest. These mechanisms will not
be applicable where fundamental rights or important political options are at stake or in situa-
tions where the rules must be applied in a uniform fashion in all Member States. They must
ensure swift and flexible regulation which does not affect the principles of competition or the
unity of the internal market.”

“22. Self-regulation is defined as the possibility for economic operators, the social partners,
non-governmental organisations or associations to adopt amongst themselves and for them-
selves common guidelines at European level (particularly codes of practice or sectoral agree-
ments). As a general rule, this type of voluntary initiative does not imply that the Institutions
have adopted any particular stance, in particular where such initiatives are undertaken in areas
which are not covered by the Treaties or in which the Union has not hitherto legislated. As
one of its responsibilities, the Commission will scrutinise self-regulation practices in order to
verify that they comply with the provisions of the EC Treaty.

23. The Commission will notify the European Parliament and the Council of the self-
regulation practices which it regards, on the one hand, as contributing to the attainment of the
EC Treaty objectives and as being compatible with its provisions and, on the other, as being
satisfactory in terms of the representativeness of the parties concerned, sectoral and geo-
graphical cover and the added value of the commitments given. It will, nonetheless, consider
the possibility of putting forward a proposal for a legislative act, in particular at the request of
the competent legislative authority or in the event of a failure to observe the above practices.”

Report from the Commission on European governance, COM (2002) 705 of 11 December
2002, at p. 26:
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“4. Against a background of discussions on regulatory alternatives within EU policy making,
the Commission has also examined the scope of soft law approaches at international level.
Initial results are causing the Commission to assess the global environment and policy do-
mains as less secure and less transparent than the EU environment, and in greater need of
“hard law” providing the necessary security and transparency. The Commission nevertheless
considers that soft law instruments could be examined as an innovative completion of hard
law, not as a substitute. This is notably the case with corporate social responsibility, a concept
which could be further developed as a potential successful business option.”

See also the Report on European Governance (2003-2004), SEC (2004) 1153, 22 September
2004 (currently only Commission Staff working document), at p. 10.

XV.6.3 Research Question on Auto-Regulation

The core question of the paper will be under what conditions and which types of auto-
regulation are admissible in a constitutional system. Auto-regulation will be related to the
constitutional principles discussed with regard to soft law (supra 5.5.2.).
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