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Specific factors and development trends of modes of
governance in EU Justice and Home Affairs

1. Introduction

Since the entry into force of the Treaty of
Amsterdam in 1999 EU Justice and Home
Affairs (JHA) in the context of the “area of
freedom, security and justice” (AFSJ) have
developed into one of the major policy-
making areas of the EU. The AFSJ is now not
only one of the fundamental Treaty objec-
tives (Article 2 TEU) but also one of the fast-
est developing EU policy areas, with the JHA
Council having adopted on average each
month ten new texts on JHA issues since
1999. Given the recent emergence of this
domain of EU governance, its fast develop-
ment and the political salience it has ac-
quired with regard to issues such as the fight
against terrorism and the management of
migration challenges, it seems worthwhile to
ask what specific factors influence its devel-
opment and which trends can be observed
so far.

2. Specific factors of EU

governance in the JHA domain
One of the unique features of the JHA do-
main is its composition of a set of rather di-
verse policy fields: asylum, immigration,
border controls, judicial cooperation in civil
matters, judicial cooperation in criminal
matters and police cooperation. The objec-
tives pursued and the instruments used are
necessarily rather different in each of these
fields, so that EU governance in the JHA
domain is necessarily more diverse than in
more homogenous domains such as agricul-
tural or environmental policy.

Furthermore, JHA touch upon core func-
tions of the state: providing security and jus-
tice to citizens and sovereign control over the
national territory are not only central

prerogatives of the modern nation-state but
also essential elements of its reason for be-
ing and legitimacy. The principle that the
exercise of law enforcement is strictly limited
to national authorities within the national
territory continues to be a major problem
within the AFSJ. In addition some of the key
JHA issues, especially internal security and
migration management, are very sensitive in
the domestic context and strongly influence
national elections. Most EU governments
have been reluctant to relinquish control
over national instruments in the JHA domain.

The result of the above is a distinct prefer-
ence for the use of “lighter” modes of gov-
ernance. This is reflected in a focus on mu-
tual recognition and minimal(ist) harmonisa-
tion as far as legislative action is concerned,
instead of the pursuit of any major harmoni-
sation project such as the gradual introduc-
tion of a European criminal or civil law code.
It is also noteworthy that the Member States
have so far not transferred any operational
powers to the many special agencies they
have set up in JHA (Europol, Eurojust, Fron-
tex). Thus, in a domain where operational
action is central to many obijectives, espe-
cially in the area of law enforcement, the EU
as such does not dispose of any operational
capabilities so far.

Maijor differentiation in the JHA domain,
such as the Schengen arrangements and the
“opt-outs” also contribute to its uniqueness
and has substantial implications for EU gov-
ernance in the sense that some instruments
of governments are designed to serve only
part of the Member States (i.e. the Schengen
countries) and that the form and the use (in
a more or less binding way) of instruments
can vary depending on whether all Member
States participate or not.
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The last, but certainly not least important
factor concerns the Treaty architecture of the
AFSJ. Although linked together by the com-
mon objective of the AFSJ and the common
institutional framework (in particular the JHA
Council) the “first pillar” fields (asylum, im-
migration, border controls, judicial coopera-
tion in civil matters) are separated from the
“third pillar” fields (police and judicial coop-
eration in criminal matters) not only by a
different legal basis (Title IV TEC and Title VI
TEU) but also by different decision-making
procedures (mainly qualified majority under
Title IV TEC and unanimity under Title VI
TEU), separate decision-making structures in
the Council below the level of the COREPER
and different legal instruments. The artificial-
ity of this divide becomes particularly clear
when different procedures and instruments
have to be used for the same objective,
which is the case, for instance with “first”
and “third” pillar legislotive measures
against illegal immigration. Yet, whether
artificial or not, this legal divide is currently a
major factor of EU governance in the JHA
domain.

NEWGQV Policy Briefs are produced by
the Integrated Project “New Modes of
Governance — NEWGOV”. The pan-
European project examines the transfor-
mation of governance in and beyond
Europe by mapping, evaluating and
analysing new modes of governance. It is
funded by the European Union under the
Sixth Framework Programme from 2004
up to 2008. NEWGQYV includes 24 pro-
jects and 3 transversal task forces and
has more than 100 participating re-
searchers from 35 institutions in Western
and Eastern Europe.

Turn to our website www.eu-newgov.org
which offers topical information concern-
ing the project, in particular publications,
re-ports, articles and working papers of
the Research Consortium for download,
links to other information sources relat-
ing to the project's research fields, as
well as regularly updated information on
events organised in the framework of
NEWGOV.

3. Output Evolution

Council output in terms of numbers of texts
has gone through one major cycle in the
post-Amsterdam period. The Tampere Euro-
pean Council Conclusions of October 1999
established the first multi-annual  pro-
gramme for the development of the AFSJ,
covering the period of 1999 to 2004, coin-
ciding with the end of the five-year “transi-
tional period” provided for by the Treaty of
Amsterdam on 30 April 2004. Overall activ-
ity rose gradually from 1999 to 2002 - with
a peak of regulatory texts reached in 2003 -,
but dropped in 2004 and even more sharply
in 2005. This can be primarily explained by
the impact of the April 2004 deadline, which
contributed much to the high output in 2002
and especially 2003. Multi-annual  pro-
gramming can be regarded as one of the
specific governance features of the AFSJ,
with the second of such programmes - the
2005 to 2010 Hague Programme - cur-
rently being in the course of implementation.
From the above one can draw the conclu-
sion that it is one of the effects of such pro-
gramming that output increases towards the
end of the programming period as Member
States tend to postpone many decisions until
the deadlines draw closer. The same is likely
to happen towards the end of the current
Hague Programme, and the statistics for
2006 indeed show a rise in activity.

It should be noted, however, that a further
contributing factor to the high output during
2002 were the terrorist attacks in New York
of 11 September 2001. They led to the
adoption of a whole range of measures dur-
ing that year — such as the European Arrest
Warrant and the Framework Decision on
Combating Terrorism — which otherwise
would probably have been adopted much
later (or even not at all). It can be regarded
as a quite specific feature of governance in
the JHA domain that single exceptional
events —a very exceptional event indeed in
this case — can have a major acceleratory
effect on governance output.
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4. The use of binding and non-

binding instruments

Research results show that within the AFSJ
domain the balance between binding and
non-binding measures varies quite consid-
erably from one JHA field to the other, as
the following examples show:

Visa policy: Here binding texts exceed non-
binding texts by a ratio of around 2:1. This
can be explained by Article 62(2)(b) TEC
providing for a minimum legal har-
monisation of visa policy as well as the need
to ensure legal certainty in a field where the
EU is bound by internal legal instruments,
especially the 1951 Geneva Convention.

Civil law cooperation: In this field binding
texts exceed non-binding texts at a ratio of
around 3:1. The main reason for the more
extensive use of legislation in this field is that
civil law cooperation has had a close link
with the internal market where the use of
binding instruments has always been seen
as necessary for creating sufficient legal cer-
tainty for cross-border economic activities.

Police cooperation: Here the situation is the
reverse from that of civil law cooperation,
with the use of non-binding instruments ex-
ceeding that of binding ones by a ratio of
over 3:1. Because of the sensitivity of police
cooperation from the national sovereignty
and ferritoriality points of view, Member
States have tended to be highly reluctant to
use binding instruments which might inter-
fere with the autonomous control and or-
ganisation of their police forces.

As regards horizontal issues stretching
across the Title IV TEC/Title VI TEU “pillar
divide” the comparatively high number of
non-binding instruments used in this field
can be explained by the fact that many of
the reports adopted or taken note of by the
Council apply to both the Title IV TEC and
the Title VI TEU fields — for instance all
evaluation reports on candidate countries.

The analysis of the texts adopted in the
JHA domain contradicts to some extent the
traditional assumption that “communitarisa-
tion” tends to lead to a greater use of bind-
ing instruments than is normally the case in
“intergovernmental” areas of cooperation.
There are indications for a rather pragmatic
attitude of the Member States: rather than
having a systematic preference for non-

binding measures in the “intergovernmen-
tal” context of Title VI TEU they are prepared
to make a significant use of binding instru-
ments if they are dealing with a field which is
more appropriate for legislative action —
which is the case, for instance, for judicial
cooperation in criminal matters — and if
there is sufficient common political will. If the
political will is weak then binding instru-
ments are rarely used even if the field has
been “communitarised”, for which the lim-
ited action in the field of legal immigration is
a case in point.

Overall non-binding “target-setting” texts,
such as action plans, programmes, Council
recommendations, guidelines and best prac-
tice manuals constitute the biggest single
category of texts adopted in the JHA domain.
This is clearly the result of Member States’
preferences for “lighter forms” of govern-
ance that leave wider margins of autonomy
to the national systems.

This policy brief is based on research
carried out within the NEWGOV project
no. 1 on “The Evolution and Impact of
Governing Modes”. The scientific objec-
tives of this project are to map, measure
and classify governing modes; to explain
why and under what circumstances and
conditions new governing modes
emerge; to identify common patterns
and theorise about how they interact and
evolve to form new governing mixes and
macro-systems; and to find criteria and
parameters by which the emergence and
evolution of new modes of governance
may be evaluated in a comprehensive
way and against the background of dif-
ferent theoretical and conceptual ap-
proaches.

Further information can be found on
the NEWGQOV Website in the special sec-
tion of cluster no. 1.
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5. Conclusions
Can the JHA domain be regarded as a
rather specific area of EU governance? In at
least two respects the question can be an-
swered affirmatively.
First, there is a distinct preference for
“lighter” forms of governance which is
shown, in particular, by the extensive use of
non-binding “target-setting” texts and the
use of the special agencies Europol, Eurojust
and Frontex, to facilitate and support coop-
eration between national authorities, but
without giving them any operational powers.
The particular sensitivity of the JHA domain
from a sovereignty and domestic politics
point of view makes many Member States
generally reluctant to accept hard legal and
institutional governance which has led to a
proliferation of “soft governance” features.

Second, there are a number of factors —
such as the diversity of the fields, the particu-
lar national sovereignty sensitivity of some of
them and the strong operational dimen-
sion — which have significant implications for
the choice of governance modes. The JHA
domain, although regrouped under a single
treaty objective (Article 2 TEU) — and a single
decision-making authority — the JHA Coun-
cil — shows in fact a significant degree of
heterogeneity in the use of governance
modes. Whereas some fields show a 2:1 or
even 3:1 ratio of usage of binding against
non-binding texts, other show an inverse
ratio. Field specific practical and political
considerations clearly account for this varia-
tion, which also reflects the diversity of the
JHA fields which are covered by the AFSJ as
a political project. That this variation be-
tween the fields does not follow the logic of
the divide between the “first pillar” fields on
the one hand and the “third pillar” fields on
the other clearly adds to the distinctiveness
of the JHA domain.

Given these particular elements, EU gov-
ernance in the JHA domain appears as

somewhat like a laboratory for EU govern-
ance: What we are looking at is in fact a still
rather young policy-making domain with a
considerable degree of complexity due to its
diversity, its “pillar divide” and its differentia-
tion. Rather than sticking to any notion of
“purity” in applying “communitarian” or “in-
tergovernmental” methods and instruments
and restricting themselves to traditional
‘hard’ and ‘soft’ instruments of governance,
the Member States have pursued a rather
pragmatic path, adapting existing instru-
ments or even engaging in the development
of new ones. There may be some lessons to
be taken from this flexible and partially in-
novative evolution of EU governance for
other domains of EU policy-making.
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