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l. Introduction

The following presents a revision and commentary on the basic framework document
originally put together when the NEWGOV consortium was still a nascent organisation
and had yet to receive a euro in funding from the European Commission. That original
document was framed without the benefit of foresight regarding either the scope and
diversity of the consortium as it finally emerged, or the ways in which its individual
projects would address the consortium’s core concerns.

In order to answer the questions elaborated below, we are attempting in this integrated
project to apply an interdisciplinary, comparative perspective across policy areas, across
countries, across levels (European, international, subnational) and across units within
countries. Systematic comparison, in research terms, constitutes a precondition for ex-
plaining different outcomes; in practical terms it constitutes a precondition for mutual
learning between countries, sub-national units and political levels and promises to con-
tribute to a more successful problem solution.

To this end, we are attempting to channel the integrated efforts of a number of research
institutions, spanning different disciplines and sub-disciplines, into a joint endeavour,
combining the insights of political scientists, lawyers, sociologists and economists, and
within those disciplines a number of different sub-disciplinary approaches. As we have
already discovered, this is not without its difficulties, for preoccupations and assump-
tions differ quite radically across the social sciences. Often what is the residual for one
approach or project is the central explanandum for another. We are also extremely di-
verse, with one cleavage separating studies of policy making and governance in the
EU’s multi-level polity from studies of socio-economic governance in national or local
contexts, and another separating a political science majority from representatives from
our other disciplines of law, sociology and economics. As Van Kersbergen and Van
Waarden (2004: 143) have usefully pointed out, the notion of ‘governance’ can provide
a “bridge between disciplines”, allowing for “cross-disciplinary inspiration regarding
shifts in governance and problems of governability, accountability and legitimacy”, and
show how a common concern with governance can potentially bring together political
science, law, economics, business administration, sociology, geography and history in
common endeavours. Indeed, in a major theoretical contribution to NEWGOQOV, Colin
Crouch (in deliverable 23/D1) shows that ‘governance’ is a property of many different
arenas, going from market through hierarchy, association, community, network and the
state; and that, while in the polity, economy and society it will take different forms, at-
tributes of governance will range along a series of dimensions that may be common to
all of them.

And finding common ground for the study of governance across these perspectives and
arenas poses formidable challenges. Indeed, one of the lessons to be drawn from the
first six months or so of NEWGOV s that to the extent that this Integrated Project is
itself a “new mode of governance’, it raises numerous questions about not just financial
and organisation management (in which a rather strong form of hierarchy is unfortu-
nately necessary) but also intellectual ‘management’ in which there is obviously great
scope for the bottom-up diffusion of ideas, but also an evident need for some effort in
providing top-down guidelines and impetus that can assist in propelling our individual
projects forward. In particular, much greater effort needs to be applied to thinking about
the extent to which the disciplinary and sub-disciplinary divisions in NEWGOV can be
bridged, for as this revised framework document shows, for the time being political sci-
ence perspectives and preoccupations remain dominant. We expect that the cluster
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workshops at the consortium conference will assist greatly in promoting the bottom-up
diffusion of ideas and conceptual reflection, and as a result future iterations of this
document will be much more successful and comprehensive in recognising the insights
from the various parts of the project.

The following therefore simply represents a first step in revising our original scientific
document, an incomplete attempt to create a ‘meta-framework’ for our joint endeavours
in the four clusters, projects and task forces that tries to bring some of the insights al-
ready provided at those levels into a more general discussion about the orientation of
the integrated project as a whole.

I1. Multilevel Governance, Democracy and New Policy Instruments:
The Puzzle

The aim of the NEWGOV Integrated Project is to examine the transformation of gov-
ernance in Europe (and beyond) by mapping, evaluating and analysing the emergence,
execution, and evolution of what we refer to as ‘New Modes of Governance’. By new
modes of governance we mean the range of innovation and transformation that has been
and continues to occur in the instruments, methods, modes and systems of governance
in contemporary polities and economies, and especially within the European Union
(EU) and its member states (both current and prospective).

As in much of the literature, we interpret ‘new modes of governance’ as covering a wide
range of different policy processes such as the open method of co-ordination, voluntary
accords, standard setting, regulatory networks, regulatory agencies, regulation ‘through
information’, bench-marking, peer review, mimicking, policy competition, and informal
agreements. But we also include new modes of governance and forms of policy experi-
mentation in different economic sectors, where either new mixes of public and private
goods are sought, and/or where new and innovative forms of policy process linking
public and private actors have been put in place to deal with new policy problems. Pol-
icy areas in which the new and innovative modes of governance have been, and are be-
ing applied include, for example, macro-economic management, economic reform and
innovation, research and development, employment, social inclusion, public service
provision, and sustainable development; migration, criminal prosecution, utility and
service regulation, taxation, training and education and others.

(i) Thinking about ‘New Modes of Governance’

But we cannot restrict our analytical attention solely to the creation new or novel in-
struments of governance in his project and they should not be studied in isolation. In-
deed, it would not make sense to do so, for the following reasons:

1. innovation is rarely path-breaking and usually occurs in the context of institutional
inertia and complexity, demanding that the ‘old’ is examined along with the ‘new’;

2. a core concern of the project should be to understand the reasons for, and conse-
guences of shifts to new types of governance, again demanding that the dynamics of
relations between ‘old’ and ‘new’ should be analysed;

3. the innovation and the transformation of ‘old modes’ in the face of new challenges
in Europe’s multi-level polity are also important (this is especially true for our
socio-economic studies, as in the changes occurring in national systems of corporate
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governance, or in the economic governance systems of the new capitalisms of the
east);

4. moreover, the most fascinating puzzles may be found at the boundaries of governing
modes, both old and new, where they overlap, merge into one another and develop
hybrid forms.

In thinking about these developments it is worth restating and developing the concerns
that should be at the centre of the attention of our large pan-European, multi-
disciplinary team:

1. First, while heterodox and innovative modes of governance have attracted academic
interest for many decades, and although has been a recent flurry of studies and pub-
lications of certain ‘new modes’ in the EU such as the open method of coordination,
their emergence, execution, evaluation and evolution in the context of the EU has
not been systematically and comparatively investigated. The scale and scope of our
project puts us in an unrivalled position to achieve this.

2. Indeed, second, the study this topic seems particularly apposite given contemporary
developments in the EU. In the recent evaluation of the institutional structure of the
EU in the European Convention, the subsequent Intergovernmental Conference and
debates over treaty revisions, new modes of governance were assessed as possible
alternatives to traditional Community methods or as useful complements in the
quest for more effective and more legitimate forms of European policy making. This
variety of, and competition between, policy modes is typical of federal, or ‘quasi’
federal, systems. But, as recent developments have confirmed, the outcomes — in
terms of the effectiveness, legitimacy and durability of new modes - should not be
assumed in advance. This makes a critical study of ‘new modes’ especially impor-
tant.

3. For, third, there has been a tendency in the early literature on the subject to analyse
new modes uncritically (and normatively) as if they represented a natural and suc-
cessful solution — both more flexible and more democratic - to the problems facing
more traditional, hierarchical forms of government. This has seriously detracted
from the utility of such analyses. There has also been a tendency for some literature
to frame its analysis in terms of the categories provided by policy makers them-
selves. But as Eberlein and Kerwer (2004) remind us, “programmatic pronounce-
ments on the importance of new governance strategies, like those expressed in the
White Paper on European Governance (Commission, 2001), are a rather poor guide
to their actual usefulness or relevance”. Our instinct should be to be critical and
sceptical as to the viability, quality and effectiveness of ‘new modes’ and alert to the
problems of governability they may generate.

4. Fourth, it is also important to have a critical perspective on what new modes of
governance tell us about the capacity of political systems (and especially of the
proto-polity that is the EU) to respond to the turbulence created by recent economic
and political change. Rapid changes in the social, economic, technological and
natural environment have been challenging governments in Europe and beyond: the
acute strain resting upon welfare states, the lack of economic growth, and the rise of
unemployment. At the same time, enlargement poses daunting problems of
incorporating former socialist economies and societies into the EU. A core question
of our project is whether the prospects of dealing effectively with these problems in
a multi-level polity can be improved by innovating in modes of governance and
what Kkinds of innovations are appropriate. Again, there should be no prior
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kinds of innovations are appropriate. Again, there should be no prior assumption
that ‘new modes’ as a political project for formulating or implementing policies in
will succeed or have the ideal effects that are frequently attributed to them.

5. Fifth, there is the crucially important issue of how the study of ‘new modes’ con-
nects with the traditional concerns of political scientists about “who gets what, when
an how”. The issue of power should be at the forefront of our quest to understand
how and why new modes emerge and to evaluate their consequences for governabil-
ity, accountability, responsiveness and legitimacy (Van Kersbergen and Van
Waarden 2004). There are clearly ‘leaders’ and “followers’ in shift from older to
more novel forms of governance, raising the question of who sets the trajectory of
change and where and with what consequences.

6. And finally, reiterating and rephrasing point 3, we should not begin by assuming
that ‘new modes’ as more conducive to participation, inclusion and responsiveness
than apparently more traditional hierarchical modes; they may turn out be more
technocratic and more exclusive and lacking the legitimacy that can only be ac-
quired by coupling with representative institutions. Coen and Thatcher (deliverable
6/D01), for example, observe with regard to regulatory networks that “in terms of
good regulatory-policy making such networks have advantages of flexibility, exper-
tise, credibility and political independence, but conversely they are constrained by
limited accountability and transparency in the appeals process”.

In investigating all of these issues it is important to understand that ‘new modes’ are
nested amongst ‘older’ policy instruments and structures and therefore we need to avoid
a decontextualised analysis of such developments. Such analysis risks the danger of as-
suming that what is novel is also ‘new’ (in the sense of a complete departure from insti-
tutional and policy-making tradition), and of failing to detect the real institutional dy-
namics behind the emergence and development of new modes. In reality, in the case of
the case of the EU (but also, one should note, in other ‘multi-level’ systems such as the
United States — see Saloman 2002), traditional instruments have evolved over time,
producing ‘hybrid’ forms of governance, in which traditional hierarchy (top-down legis-
lation, law and decree) frequently co-exists with (or “casts a shadow’ over) newer, more
deliberative, partnership-based, instruments. Indeed, as many of the first deliverables
from the project to arrive conclude (e.g. Héritier - deliverable 5/D01b), it is unlikely that
‘new modes’ such as the open method of coordination can have much real effect in
terms of concrete policy outcomes unless there is such a linkage, or that networks will
have much meaning beyond open-ended deliberation unless, once again, there is an ex-
ternal threat of recourse to more traditional legislated or law-based solutions.

Thus, from a comparative study of networks and the extension of new rules in
pharmaceuticals and the environment to the accession countries, Koutalakis (
deliverable 14 D/1) shows that network properties (and power) affected the extent to
which networks can function, leading him to conclude that “it is imperative to assess
whether the application of new modes of governance requires specific scope conditions
such as a minimum of political and administrative forces (‘shadow of hierarchy’) or
even working systems of interest intermediation (civil society, corporatist business-
government relations), in the candidate countries”. We return to the issue of scope
conditions below. Radaelli (deliverable 22/D2) reaches similar conclusions regarding
the links between the ‘old” and the ‘new’ from an exploratory workshop on soft law and
new policy instruments. He suggests that one should draw a continuum between rigid
and formal governance and very informal governance, that soft law and hard law may
also be on a similar or parallel continuum and that it is not useful to map new
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similar or parallel continuum and that it is not useful to map new governance in isola-
tion from old governance, for soft law only exists in relation to hard law, and, as already
argued above, in some instances new governance is nested in old governance, and the
interesting questions emerge in fact over their interaction and why one might turn into
the other.

It is also important to note that although innovation in the case of the European Union
(the principal focus of our study) may be occurring in the novel context of an emerging
‘quasi-polity’, or ‘proto-state’ (Peters 2000), the governance problems and coordination
dilemmas that it responds too are also found in other systems of multi-level governance
(Hooghe and Marks 2003) and in many respects the EU is not so novel at all in the ex-
tent to which its traditional forms of governance still condition its responses and adapta-
tion to those dilemmas. Although sometimes characterized as sui generis in form — Hix
(1998: 54), for example, has described it as a system of ‘multi-level, non-hierarchical,
deliberative and apolitical governance, via a complex web of public/private networks
and quasi-autonomous executive agencies’ - as Shragia (2000: 220) argues, in reality
“the EU exhibits a good deal of both ‘old and ‘new’ governance”. Despite the absence
of the requisites of a traditional state, the Union is able to govern, and to steer in a tradi-
tional sense via a constitutional order and court system that incorporates a specific set of
policy choices and policy direction, backed by access to a wide range of information
(Sbragia 2000: 220ff). One should also add that, as is obvious to any observer of the
EU, this system is far from being ‘apolitical’ and is also characterised by its own sets of
power relations, some of which parallel or reflect or refract those found in member
states, while others will take specific ‘European’ forms. It is important for us to note
that this steering capacity may be strengthened (and potentially rendered flexible, and
perhaps, who knows, even endowed with new legitimacy) by mechanisms of ‘new gov-
ernance’ such as networks, but there is no evidence that they are substituting more tradi-
tional, more hierarchical methods.

Much of the recent discussion about ‘new modes of governance’ has been inspired by
the Lisbon process and the OMC processes that have flowed from it. Yet even in the
new Lisbon-based strategies the close imbrication of the ‘old” with the ‘new’ is evident
from a close analysis of the operation of the OMC and its antecedents. In the 1990s, the
European Employment Strategy, which is often seen as the role model, precursor of
OMC, exhibits many elements of the Community method (Treaty base, Commission
proposing and reviewing, EP involvement, Council adopting by QMV, as well as major
role for the member states setting parameters for its operation in standard intergovern-
mental fashion), yet it does not produce binding legislation, while analysis of the past
twenty years of pre-Lisbon employment policy reveals a series of experimentations with
soft law to set the stage for harder law innovations, as well as innovative processes of
negotiated regulation, producing framework legislation at the EU level that is subject to
new rounds of negotiation (between social partners) prior to national implementation
(Rhodes 2005).

The fact that ‘new modes’ may not be as new as we think, and the reality that ‘new’ and
‘old” modes are closely related, and sometimes linked in hybrid forms, raises important
issues as to the reasons ands motivations behind such innovations. There has been much
speculation as to why new modes of governance emerge, or why shifts between forms
of governance occur, and many of these assume a link between social and political
complexity and a ‘demand’ for new modes of governance in response. Thus, complexity
seemingly stimulates a reconsideration and modification of existing instruments of pol-
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icy-making, and a development of new forms of governance to deal with new problem
loads in an effective yet flexible way. These problems may derive from international
problem interdependence with negative external effects, producing a need for cross-
boundary policy co-ordination, co-operation and multi-level governance. This suppos-
edly gives rise to policy innovation across borders even in policy areas where national
sovereignty is still strongly defended. Other problems emerge in local and regional con-
texts and should be attended to at a decentralized level. In the Lisbon agenda, and the
Commission White Paper on Governance (2001), new modes are seen as an especially
pertinent response to promoting European competitiveness under conditions of diver-
sity, while also improving social cohesion and respecting the principle of subsidiarity.
National and sub-national actors are thereby supposed to ‘learn’ from ‘best-practice’
experiences in neighbouring countries.

The conventional EU story goes like this. Political decision-makers increasingly turn to
new modes of governance in order to respond to these problems rapidly and in a flexible
form. This has led to the initiation (within the so-called Lisbon Strategy, following the
Lisbon European Council in 2000) of a series of innovations to encourage flexible pol-
icy making processes, conducive to experimentation, learning, the stimulation of ex-
change and the emulation of best practices. These new modes of governance seek to
avoid the prevailing ‘traditional” modes of governance based on lengthy legislative
processes in that they only marginally — if at all — are based on legislation and/or rely on
the self-regulation of private actors, the co-regulation of private and public actors as
well as the delegation of tasks to new public actors (regulatory agencies) in policy for-
mulation. At the implementation level they use non-hierarchical and less formal modes
of steering and policy-making based on the creation of incentive structures and non-
legal sanctioning methods, such as naming and shaming, as well as learning, arguing
and persuasion. Thus, in the case of ‘open method of co-ordination” or OMC — a means,
launched as part of the Lisbon Strategy, of developing modern governance while re-
specting the principle of subsidiarity — the aim is to link the use of guidelines, the search
for best practices, monitoring, evaluation and peer review across Europe’s multi-level
policy with other methods of governance, “ranging from integration and harmonisation,
to co-operation” (see Rodrigues 2002: 23).

In practice, moving away from traditional ‘state’ instruments in this fashion, the EU has
had to rely heavily on ‘allies’ (political authorities and interlocutors at different levels)
and to build coalitions through time and space, creating sometimes ad hoc and tempo-
rary, but also more permanent, institutionalised relationships, both vertically and hori-
zontally, across the Euro-polity and economy. In this way, institutional innovation
across policy spaces, and the progressive transformation or norms into rules and proce-
dures for interaction underpins a large part of the development of the EU political space
(Stone Sweet, Sandholtz and Fligstein 2001). But once again, this may be novel but it is
not necessarily new. It is important to note that this has always been an important part
of the ways in which the Commission as an agent has bolstered its powers and auton-
omy from its member state principals. Thus, new modes of governance dependent on
these kinds of coalitions and networks are extremely unlikely to be immune form the
kinds of institutional power struggles that have always characterised such developments
— or from attempts to protect them from those struggles by accentuating their techno-
cratic nature. Once should not get carried away with the supposed novelty of this ap-
proach and ignore the lessons of its antecedents.
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One of the critical questions to be addressed across the NEWGOV consortium is
whether this mix of old, renovated and new governance mechanisms will be sufficient
to deal with the management of an integrated European economy and the implications
of enlargement. The combination of EMU and its need for new modes of co-ordination
of different economic policy arenas with the accession of new member states generates
new problems of governing interdependence, managing heterogeneity, coping with po-
tential negative external effects, and increasing still further the need for cross-boundary
policy co-ordination, co-operation and multi-level governance. Note that to date such
management has faltered not so much over issues related to the expansion of the terri-
tory to be governed, but over managing and coordinating relations vertically and hori-
zontally - in the first case amongst the largest core (and founder) member states, notable
Germany, France and Italy, and in the second in carving out areas of functional interde-
pendence, thus revealing the tensions between Hooghe and Marks’s Type 1 and Type 2
responses to multi-level coordination dilemmas (Hooghe and Marks 2003)*. Intergov-
ernmentalism and (quasi-)sovereignty have in effect triumphed over functionalism in
disputes surrounding macro-economic management and revisions to the Stability and
Growth Pact; and the new mode of governance that was established in the latter was re-
vealed to be badly wanting.

A final word about the scope of NEWGOV. Within this Integrated Project we are not
simply interested in exploring this mix of old, renovated and new governance mecha-
nisms in the EU’s multi-level structure, but as mentioned in the introduction, we are
also interested in the manifestation of new and innovative modes of governance in sys-
tems of socio-economic organisation. Much research in recent years, which attempts to
integrate analysis of modes of governance in society and the economy (welfare systems,
labour markets, industrial relations, corporate governance), has focused on national
models of socio-economic organisation and governance, sometimes construed as (na-
tional) varieties of capitalism (Hall and Soskice 2001). But other recent research sug-
gests that these national models are breaking down - if indeed they ever existed in the
stereotypical way often assumed. The integration of the European economy is hastening
this process but in sometimes unpredictable ways. Increasingly it is now found that
elements and even fragments of the main governance forms identified in the literature
(and a few new ones) are coming together in new and frequently changing ways - not
necessarily successfully, but usually innovatively (Crouch, Finegold and Sako 1999;
Crouch et al 2001; Kitschelt et al 1999 and Pierson 2000). Crouch (deliverable (deliver-
able 23/D1) refers to this phenomenon as ‘recombinant’” governance in fragments of es-
tablished institutions reappear in new guises, and traditional institutions play a major
part in quite new ways in developing new forms of economic activity. Thus, the ‘old’
can combine with the ‘new’ in ‘hybrid’ fashion. Studies of developments in eastern and
central Europe are of particular importance for this research. Actors here have been
forced to innovate in governance at all levels following the removal of many institutions
familiar to them during the 1990s. The reform of socio-economic governance in eastern

Following the definitions of Hooghe and Marks (2003) there are two types of response to ‘coordina-
tion dilemmas’ in multi-level governance systems depending on whether it is type 1 governance (in-
volving general purpose jurisdictions, as in relations between central governments and tiers of non-
intersecting subnational governments) or type 2 governance involving task-specific jurisdictions.
While the first in this formulation will respond to coordination problems by limiting the number of
autonomous actors that have to be coordinated, the second will limit the degree of interaction among
actors by “splicing competencies into functionally distinct units”.
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and central Europe has thus led to what some (e.g. Cernat 2002) have described as
‘cocktail capitalism’. The region therefore provides a rich laboratory for case studies.

(ii) Questions — and a Note on Theory

From the above, as in the original version of this document, we derive four broad sets of
questions (our “Four E’s” — Emergence, Execution, Evaluation and Evolution), which
constitute the ‘puzzle’ or ‘puzzles’ at the core of this Integrated Project:

-  EMERGENCE. Why did the new modes of governance emerge in the first place?
Are they primarily a response to ‘complexity’ and related primarily to the search for
effectiveness and efficiency, and to what extent are they driven by perceived need to
enhance legitimacy? Can they be traced to intentional strategic planning or have
they emerged gradually through experimental learning? Or, at the EU level, do they
rather manifest a search for ‘second-best” means of policy influence by transnational
elites and coalitions faced with the reality that much regulation is still national (and
still jealously guarded at that level) and other supranational channels for exerting
that influence are blocked? Do they signal the emergence of new kinds of power —
technocratic, elitist, and exclusive — seeking new forms of control and new specific
interest-oriented policy processes, or the maintenance of old forms of power on a
new basis?

-  EXECUTION. How are the new modes executed? How do they function in prac-
tice? To what extent are new modes of governance characterised by ‘experimental
deliberation” and to what extent to they manifest processes of learning? And can
such processes become institutionally embedded and endure? Or are new modes of
governance necessarily linked to ‘old modes’, especially the use of hierarchy - i.e.
legislation and executive intervention - in order to render them more effective? Do
new modes of governance undermine existing power relations between actors or do
they reflect them in a new form? Do they give access to new actors or are they sub-
ject to capture and manipulation by traditional actors?

-  EVALUATION. Are these new modes of governance better able to tackle the chal-
lenges of competitiveness and linked social problems in a diverse and interdepend-
ent world? Are they - as has been claimed — indeed more efficient, effective, robust
and flexible? Do they improve governability or do they detract from it? What is the
impact of shifts to new forms of governance on existing state structures and legal
accountability and what are their implications for existing forms of democratic le-
gitimation? Are they destabilising of these structures or do they strengthen them?
Do they lead to legal differentiation and flexibility (de Witte, Hanf and VVos 2001)?
To what extent are “deliberative’ networks coupled to representative institutions or
are they rather closed and exclusive to technocratic memberships?

- EVOLUTION. Finally we raise the question of the long-term development of the
new modes. How do they develop over time? Do they escape form or are they sub-
ject to the traditional distributive politics of ‘who gets what, when and how?’ Are
they gradually subject to processes of institutionalisation and embedding in existing
political/administrative frameworks, and assisted or impeded by the ongoing but un-
certain process of EU constitutionalization, or are they especially subject as ‘light’
forms of governance to capture by ‘traditional’ forces and institutional erosion?

There is arguably also a fifth set of questions, another “E”, namely EXTERNALITIES,
in other words the impacts and spillovers of the processes being studied, from one area
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of policy to another, from one mode of governance or institution to another, from one
jurisdiction to another, from one economic activity to another. This process may occur
sometimes via competition (a strong strand of economics literature argues that institu-
tions sometimes compete in the equivalent of an ‘institutional market place’), some-
times by mimesis, mimicking and learning (an equally strong strand of sociological and
political science research has explored these developments within and between organi-
sations) (for the economics approach, see Breton and Ursprung 2002; for the seminal
sociological work, Powell and Dimaggio 1991). While the other ‘E’s overlap and figure
alternately in our different clusters, EXTERNALITIES should provide a transversal
theme that we would like to feature in and be explored by all of them.

Finally, an important note on theory. In the above discussion, and most evidently in the
discussion of the four ‘E’s’, we have not explicitly separated out the different theoretical
approaches and assumptions that underpin the core questions we refer to. This is an im-
portant task since in much of the literature on new modes of governance one finds a
toxic mix of unspecified normative, functionalist and utilitarian assumptions, though a
relative absence, as already indicated above, of analysis from a power-distributional
perspective. In other words, the “who gets what, when and how” questions have taken
second or even third place to statements about what is “desirable”, in terms of an ab-
stract notions about “the best form of governance” or in terms of “cost-benefit” analysis
of “effectiveness and efficiency”, or even in terms of what is “inevitable” given “grow-
ing social and political complexity”. Such implicit assumptions must be made explicit in
the projects of this consortium and provide the basis for cautious hypothesis explora-
tion.

A more complete statement concerning theoretical approaches to studying innovations
in governance has still to be set out, but in future iterations of this document this will
build on reflections already set out in some of our early deliverables. Especially useful
for this purpose is the framework document for project 18a produced by Avdagic, Rho-
des and Visser which sets out such approaches systematically as the basis for their study
of the emergence and institutionalisation of social pacts (deliverable 18/D4). Their de-
liberation on how we should understand processes of institutionalisation and de-
institutionalisation theoretically distinguishes the following approaches: are innovations
in governance and their subsequent evolution best analysed in functionalist terms (i.e.,
is their emergence and development driven primarily by perceived system effectiveness
and efficiency), utilitarian terms (in which rational actors believe that the benefits of
new modes of governance outweigh those of older modes as well the costs of their sub-
sequent abandonment or transformation), normative terms (in which institutional devel-
opment is due to actors’ “self-understanding about what is the right thing to do”
(Mahoney 2000: 523) and institutions persist when they embody norms and beliefs that
are shared, widely accepted, appropriate and just), or in power-distributional terms (in
which institutions are not responses to the needs of the system, but rather the outcomes
of political games between differently endowed actors who strive to secure institutions
most favourable to their interests). These different perspectives can provide alternative
hypotheses and propositions for our research across the consortium, and by reflecting on
whether our assumptions are derived from these approaches we can avoid being trapped
analytically by any one of them.

NEWGOYV - Consortium Conference May 2005 Revised Scientific Objectives.doc 11



NEWGOV — New Modes of Governance Scientific Objectives

I11. State of the Art and Innovation in NEWGOV

(i) Defining ‘New Modes of Governance’

In the light of the above, it is important to define ‘new modes of governance’ and to
establish some guidelines as to the usage of the term across the consortium. The notion
of governance is used in a variety of ways and there is no clear consensus on what ‘new
modes’ are and where the boundary lies between ‘old modes’ and ‘new modes’ lies. A
very broad notion (CEE White Paper on Governance 2001) defines governance as every
form of ordered rule and collective action to achieve policy results, by solely public,
democratically legitimized actors (government) and/or private actors. A more restricted
notion defines governance as those governing mechanisms which do not or only mini-
mally take recourse to public authority and the sanctions of government (Stoker
1998:17), that blur responsibility between the public and the private sector, and that rest
on the interaction of a multiplicity of relatively autonomous actors who influence each
other (Joerges et al. 2001, Kooiman and Van Vliet 1993; Rhodes 1997; Kohler-Koch
1996). In the light of the established categorization of steering mechanisms to achieve
policy outcomes, e.g. hierarchy, markets, negotiated self-regulation (tripartism), dele-
gated self-regulation and networks (Mayntz 1997), new modes of governance are
clearly mainly based on the last three. Additionally, a more subtle mode of steering has
increasingly been conceptualized and theorized, i.e. guidance through persuasion and
arguing and ‘experimental deliberation’ (Sabel and Cohen 2001; Neyer 2002, Joerges
2002; Scott 2002; Jachtenfuchs 1995 and 2001; Kohler-Koch 1998).

In the first version of this scientific document, we presented a definition of new modes
of governance in terms of a two-dimensional conceptualization (see figure 1) The first
dimension concerned the types of actors involved. Forms of governance were distin-
guished according to whether only state or public actors (governments, supranational or
international organizations) are involved, whether public and private actors jointly gov-
ern in co-regulation, or whether private actors are exclusively involved in self-
regulation. The category of private actors encompassed a wide range of actors includ-
ing:

- national and transnational firms

- sectoral, national, or transnational interest groups

- the non-profit sector including (international) non-governmental organizations
(NGOs)

The second dimension concerned the modes themselves and their intrinsic characteris-
tics. In this framework, ‘old’ forms of governance encompass hierarchical modes of
steering and regulation through legislation backed up by various legal sanctioning
mechanisms, but also ‘top down’ and/or command-and-control instruments. In the case
of ‘new’ modes of steering, the processes underlying rule-making and implementation
refer first to bargaining processes among actors with fixed preferences over possible
outcomes involving the manipulation of incentive structures as well as the use of vari-
ous (non-legal) sanctions (non-hierarchical 1 in figure 1). Second they refer to learning
and persuasion, i.e. the non-manipulative use of arguments and reason-giving to change
actor’s choices and preferences independently of their calculations about the strategies
of other players (Keohane 2001, 10) as well as arguing geared towards altering actors’
interests and preferences and achieving a reasoned consensus. Figure 1 therefore distin-
guished different modes, more according to the underlying steering mechanisms than
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according to more classical categories that would classify according to policy domains

or formal decision rules.

Forms of Governance: Actors, steering modes and underlying social processes

~Actors involved
\

\
Steering Modes —_

Public Actors Only

Pubic & Private
Actors

Private Actors Only

Hierarchical Traditional nation-
Top-down/legal state
sanctions Supranational

Institutions
Non-hierarchical #1 Intergovernmental Delegation of public | Private-interest
Bargaining/Positive Bargaining functions to private government
Incentives actors;

Neo-corporatism

Non-hierarchical #2 Institutional Public-private Private-private

Non-manipulative;
persuasion; learning
and arguing; diffusion

problem-solving
across levels;
European agencies

networks;
Bench-marking

partnerships (NGOs)

There are also other ways/criteria of defining modes of governance, depending on their
legal basis and status, the type of decision-making and the sanctions applicable, i.e. the
scope for supranational institutions to influence outcomes, the degree of binding-
ness/compliance (on governing modes see Scharpf 1999, Wallace 2000, Joerges et al.
2002). Indeed, one important purpose of this Integrated Project is to develop better cri-
teria and indicators to distinguish governing modes from each other, to map and evalu-
ate them. We briefly note here two issues that have come out of project work so far —
the first relating to modified way of defining new modes of governance, the second rela-
tion to the important question of scope conditions and the impact of new modes in the
EU’s multi-level framework.

Questioning Definitions

It was always expected that as the NEWGOV project proceeded, these different ap-
proaches to the categorisation of new modes of governance would be explored and the
different analytical pathways for assessing them, and different empirical data tests rele-
vant to validating them, would also be explored and contrasted. One issue already raised
in our project’s work is whether this definition — which excludes implementation and
legislation — should be extended to include them. Boerzel, Guttenbrunner and Seper (de-
liverable 12/D1) propose a slightly revised definition that “new modes of governance
refer to the making and implementation of collectively binding decisions (based or not
based on legislation) that (1) are not hierarchically-imposed, i.e. each actor involved has
a formal or de facto veto in policy-making and voluntarily agrees with the decision
made, and (2) systematically involve private actors, for profit (e.g.) firms and not for
profit (e.g. non-governmental organisations) in policy formulation and/or implementa-
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tion”. This definition blurs the line between old modes and new modes in that govern-
ment — via the involvement of governmental actors and the use of legislation — is also
part of the equation. Boerzel et. al. argue that ‘governance without government’ (or non-
hierarchical coordination) should refer not to the non-involvement of governmental ac-
tors but “to a mode of political steering that does not authoritatively impose but is based
on voluntary cooperation”. They identify two such modes that voluntarily engage ac-
tors: (1) “the setting of positive or negative incentives, e.g. through side-payments, is-
sue-linkage or sanctions, which changes the cost-benefit calculations of actors in favour
of the desired behaviour, without affecting their preferences over outcomes”, and (2)
“non-manipulative persuasion and social learning through which actors are convinced to
change their preferences over outcomes in a way that concurs to the desired behaviour”.

Specifically excluded from this formulation are those arrangements among private ac-
tors that are either based on “self-coordination and do not aim at the provision of com-
mon goods and services (i.e., markets)” or “produce public goods and services as unin-
tended consequences (e.g. ratings agencies) or provide public ‘bads’ (mafia, drug car-
tels, transnational terrorism)”. In this connection Crouch (deliverable 23/D1) notes the
importance for governance across many arenas of some kind of “structuring principle’ —
I.e., of regularity, predictability and constraint, encouraging actors to act in certain ways
not others - for where such mechanisms do not exist, there is no predictability of com-
mitments and ‘governance’ can not be said to exist.

These insights and the issue of definition should clearly be an important part of our dis-
cussions at the consortium conference. A second issue that should be discussed is how
new modes of governance should be conceptually linked to implementation and impact,
and what kinds of scope conditions need to be present for these modes to ahieve their
objectives.

Scope Conditions and the Impact of New Modes

It has also become clear from a number of early deliverables that the issue of scope
conditions and impact requires some elaboration and discussion, and should become a
more developed part of any future iteration of this document. In one attempt to specify
the link between types of policy instrument and forms of implementation within cluster
one, Treib, Béhr, and Falkner (2004), set out the relationship between legal instruments
and forms of implementation as follows:

Legal Instrument

Binding Non-binding
Rigid I. Coercion I11. Targeting
Implementation 1. Eramework ]
Flexible Regulation IV Voluntarism

Source: Treib et al. (2004)

This kind of framework can help us investigate further the ways in which new modes —
which will figure in ideal-typical form in boxes II, 11l and IV, but in reality merge and
overlap — may function. The framework suggests a number of hypotheses for elucidat-
ing the ways in which implementation is facilitated or constrained. Bulmer and Padgett
(2005) go slightly further in hypothesising the links between particular modes of gov-
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ernance in the EU (hierarchy, negotiation and facilitation), institutional variables (trea-
ties/legislation, QMV + problem solving /unanimity + bargaining, and guidelines/
benchmarks/ and networks) and a series of likely outcomes, ranging from emulation,
through synthesis and influence to ‘abortive’ (i.e. policy failure). New modes of gov-
ernance fall in the Bulmer/Padgett formulation under facilitation via guidelines, bench-
marking and networks with potential only for ‘influence’ and subject to the likelihood
of failure.

What is missing from this approach is an analysis of the scope conditions under which
these various modes will succeed or fail, with success defined for the purposes of the
present discussion as the achievement or not of policy influence, policy transfer or pol-
icy convergence. There have been many innovations in recent years in thinking about
the ways in which international institutions can influence policies (and the domestic
constituencies and coalitions the support or oppose them) via different combinations of
hard influence (conditionality) and soft power. Both materialist and constructivist meth-
odologies have been deployed for the purpose. In order to provoke discussion at the
consortium conference, we present one such approach here which is based on a ‘ra-
tional’ understanding (though one in which social influence can also be accommodated)
of the conditions under which governments (remembering that the bulk of regulation in
the EU is still determined within national decision-making systems) will respond posi-
tively to various kinds of external influence.

Rhodes and Citi (forthcoming) propose establishing a single common variable along
which to “locate” all possible governance practices with different degrees of potential
impact. “Policy convergence capacity” (though “policy influence” may be a preferable
term) indicates the capacity of European modes of governance to induce policy changes
in member states towards common political objectives. This variable is composed of
five different steps, going from governance practices with low capacity for influence to
governance practices with high capacity for influence (Figure 1). New modes of gov-
ernance are captured in categories 1 to 3.

1. Simple benchmarking and/or recommendations Lowest

2. Voluntary binding policy objectives + benchmarking & peer
pressure

3. Voluntary binding policy objectives + benchmarking & peer Policy Convergence
pressure + structured coordination process capacity

4. Legally binding policy objectives (sanctions for non-compliance)

Legally binding regulations v Highest
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We specify the scope conditions under which new modes of governance (1 to 3) will be
effective in the following terms.

- Policy Failure
Conditions for rationality of pol- | -  External Conditionality
icy transfer . - High Degree of Uncertainty

i - Functional Interdependence

Conditions for non-rationality of Costs of policy transfer are higher than expected
policy transfer | benefits

‘Policy failure’ refers to a situation in which policy makers realize that a policy is not
working, either because it fails to produce the expected outcome, or because certain
domestic factors prevent its effective implementation. ‘External conditionality’ can
range from *hierarchy’ (as used in the discussion above), economic inducements to po-
litical argumentation and the cultivation of domestic pro-reform coalitions (see e.g. Dai
2005 for an analysis in this vein of the European acid rain regime). ‘High degree of un-
certainty’ refers to the situation in which a given environment or a given politi-
cal/economical context places pressure on policy makers to take action or undertake
policy change, but there is a high degree of uncertainty as to the course of action to be
taken. ‘Functional interdependence’ refers to the situation in which two or more coun-
tries adopt policies whose effects can be reciprocally harmful to one another. This ap-
proach would suggest that the possibility that new modes of governance concerned with
policy transfer (the open methods of coordination clearly fall under this rubric) would
be most successful in achieving their objectives when all four scope conditions are pre-
sent. In the absence of one or more of them, the scope for policy influence/transfer will
correspondingly be reduced. When the costs of policy transfer (financial or political) are
higher than the expected benefits, then the scope for policy transfer will be diminished.

This is just one way of thinking about scope conditions. Others can be proposed. It
clearly does not allow for the kind of diffuse influence associated with ‘experimental
deliberation’ to be explored or accounted for. We put this particular approach in the
public domain solely for the purposes of stimulating discussion on how we might con-
ceptualise scope conditions in the project.
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(if) Analytical Questions

After this rough and provisional conceptualization and classification, the relevant theo-
retical arguments and selected hypotheses derived there from will be presented follow-
ing our four leading analytical questions: Emergence (E;), Execution (E;), Evaluation
(Es) and Evolution (E4). As pointed out above, our fifth ‘E’ (Externatlities) operates in
transversal fashion.

E:1 - EMERGENCE

The emergence of the new modes of governance may be accounted for on different
theoretical grounds. One theoretical strand in political science is grounded in the cri-
tique of the theory of hierarchical steering by state actors. This type of steering — the
argument runs — leads to policy failure because in a highly complex, differentiated soci-
ety, with problems extending across borders, central detailed steering is doomed to fail-
ure (Mayntz 1997). Central actors are not able to muster the necessary knowledge to
shape intervention instruments in such a way as to reach the desired goals. Rather state
actors depend on the expertise of private actors and the knowledge of actors at the local
level to deal satisfactorily with complex problems.

Coming from a somewhat different angle, principal — agent theory (used by both econo-
mists and political scientists) which accounts for the establishing of regulatory agencies,
presents a similar argument when it argues that the principal delegates policy-making
functions to an agent because she does not have the necessary expertise or resources
concerning the problem to be regulated, or the principal prefers to make the agent bear
the transaction costs of carrying out the relevant function.

Other kinds of changes are also relevant. Thus ‘state failures’ generate needs to devise
alternative tools. Often new policy modes emerge in response to large shocks or sys-
temic changes, as was clear in Europe after the second world war, or in central and east-
ern Europe after the collapse of the Soviet imperium, or more broadly in response the
impacts of globalisation. Changes in values may produce alternative approaches, as
Muller (1992) argues cogently with his emphasis on the reférentiel of policy making
approaches.

The hypothesis derived from these theoretical arguments would be

“Central intervention failed to reach its set policy objectives,
and led to the development of the new modes of governance, e.g.
delegation.”

A second strand of political science literature argues from a viewpoint that takes strate-
gic institutional interests into account. The theory of political transaction costs (Epstein
and O’Halloran 2002) points to the high transaction costs incurred by legislative deci-
sion-making in terms of the time needed for providing the necessary information and
the amount of time needed for negotiation. Particularly in highly contested issue areas,
be it because redistributive issues are at stake or because the decision-making power of
individual political units is questioned (subsidiarity questions), (Estella de Noriega,
2002) and therefore strong political opposition likely, new modes may promise to save
political transaction costs. The decision-making process may end up in an impasse
and/or a decision may not be taken at all. In this situation, it is argued, avoiding legisla-
tion and choosing new modes to reach the policy goals in question help avoid high po-
litical transaction costs and possibly the failure to come to a decision. Hence the propo-
sition may be formulated that:
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“In highly contested issue areas, new modes are chosen in order
to save political transaction costs.”

Similarly economic analysis can help here to reveal the relevance of institution-derived
transaction costs for economic behaviour.

The emergence of new modes of governance may also be accounted for in terms of dif-
fusion theory and ecological learning, as well, drawing on sociological as well as politi-
cal insights. As organizations interact, they tend to emulate successful organizations (di
Maggio and Powell 1991; for one of the first applications to European integration, see
Stone Sweet, Sandholtz and Fligstein 2001). Mimetism may be transported through the
competition among policy solutions or the normative pressure of professional norms
and lead to convergence in applied policy practices (Breton and Ursprung 2002). A pre-
condition is that one policy practice stands out as successful practice (Radaelli 1998).
One way of imitating and transplanting, also typical of quasi- or full federal systems, is
by ‘experiments’ which allow opposition to be curbed by the claim that more traditional
modes or rules remain in place.

The proposition to be derived from theory of organizational mimetism is:

“If a new mode of governance stands out as a successful prac-
tice of one organization, other organizations tend to emulate
this practice.”

These approaches may need to be complemented by insights from legal reasoning and
analysis. Within the extensive body of analysis and empirical investigation carried out
by legal scholars we can derive two differing lines of reasoning. One shows us evidence
on the extent of but also the limits to the reach of European Union law and the concomi-
tant acquis de I’Union. Within the corpus of European case law we can observe a re-
markable flexibility in the adaptation of European jurisprudence to differing circum-
stances over time and across sectors, including by the ways in which it reaches into the
national legal systems of member states as well as the administrative cultures contained
therein. (Slaughter, Stone Sweet and Weiler 1998; Ladeur 2002) Yet we need to under-
stand better the limits to this process and the ways in which behaviour by those to
whom the laws are addressed can sometimes escape the apparently hard constraints of a
centralised legal regime. Also relevant is the “distortion’ of the original purpose of EU
‘directives’ intended to allow scope for national flexibility by their frequent transforma-
tion into more rigid templates (Prechal 1995), and the considerable diversity, and fail-
ures or incompleteness, in the translation of Court (ECJ) case law into national settings
(Conant 2002). A second line of reasoning suggests that effective policy outcomes re-
quire that the legal rules be set at the level at which there is a relevant jurisdiction can
bite to ensure compliance and to deter deviation. To the extent that some new modes of
governance place the operational responsibility within national jurisdictions, issues arise
about whether and how co-operation among those responsible for national jurisdictions
can facilitate the emergence of parallel modes of governance in different EU countries.

Economic analysis also has a great deal to bring to this subject. Basic concepts of effi-
ciency, competitiveness, and comparative advantage address issues of how a particular
economic space, with its mix of private and public institutions, performs in global com-
petition. Some of the political science approaches indicated above have their origins in
economic analysis, notably those that address principal-agent relationships, asymme-
tries of information, and the need to address market failures as they emerge by adding
new formal constraints or changing the incentive structures for compliance with pre-
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ferred policy objectives (see, for example, the work of Alberto Alesina and his col-
leagues, e.g. 1997 and 1999). An objective of the Integrated Project is to find new ways
of bringing legal and political science analysis together with the perspectives of econo-
mists. The traditional boundaries between these disciplines have for too long created an
obstacle to mutual understandings and scientific progress.

E, - EXECUTION

Once new modes have emerged, how do they operate? How is the application of the
new instruments institutionalized? Whose knowledge and expertise are determining the
particular features of an instrument? Who prevails in the shaping of the policy instru-
ments applied under the new mode? How do they interact with ‘old” modes of govern-
ance? Do the new modes function in the shadow of ‘old” modes of governing? Some of
these questions may theoretically be dealt with on the basis of principal-agent theory
which describes how the agent, once charged with a particular task, tries to eschew the
supervision of the principal. Given the asymmetry of information between principal and
agent, there is a problem of “shirking®, i.e. that the agent does not fulfil her tasks. In this
situation the principal can take recourse to various control mechanisms, such as “fire-
bell ringing”, monitoring etc. in order to reduce “agency loss”. In other words, agent
operates under the shadow of hierarchy. If the agent engages in shirking, executive in-
tervention by the principal will ensue.

Given the preliminary evidence that new modes seem to be most effective when linked
to some form of “hierarchical® instrument, be it legislation, executive intervention or
legal rulings, we claim that :

“If a new mode is linked to hierarchy, agency loss is less
likely.”

Going beyond dyadic principal-agent theory (Hood 1998), the notion of regulatory
space (Prosser 1997) points to the fact that the agent is subject to the attention of vari-
ous stakeholders in a regulatory area, such as the media, the ministry, public interest
groups etc. which together make it more likely that the agent may be under control and
protected against “agency capture” by powerful interest groups. It is interesting to note
here that political scientists have absorbed a great many insights from economic analy-
sis. One further task of the research will be an attempt to export back to economics the
eventual findings of the Consortium based on tools of political analysis. These general
considerations on the functioning of the new modes, once instituted, lead to the hy-
pothesis:

“If a new mode and its organization is embedded in a regulatory
space with several principals, it is less likely that its operation
can become self-serving and biased in favour of particular in-
terests.”

Possible answers to the question of which actors prevail in a regulatory space in the
shaping of the new modes are offered by resource dependency theory. It argues that in a
governance network actors mutually depend on each others’ resources in order to pro-
duce a policy output. From this it follows that

“The harder it is to substitute an actor’s resources, the more
power the actor in question has to shape the application of the
new mode of governance.”
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Additionally we argue from the point of view of learning and diffusion theory that “un-
der conditions of high problem uncertainty and complexity with unclear losses and
gains for the involved actors,

““the actors in the application of the new mode may engage in a
process of deliberation and joint learning and come to conver-
gent views on how to solve the problem”.

Critical to an understanding of how these variations in the modes of governance work is
the apparent bifurcation between hard law instruments and soft law or soft ‘not quite’
law (Trubeck and Scott 2002). Legal analysis will be drawn on to assess both the suc-
cesses and failures of hard law to bite as policy measures are applied across the EU, and
to derive from the analysis a categorisation of legal impacts to be read alongside the po-
litical and process-tracing analyses. Similarly, lawyers are directly involved in many of
the projects dealing with the softer modes of governance in order to develop further the
systematic analysis of how soft ‘laws’ are (or are not) carried through the multiple ju-
risdictions in which they are now expected to operate and via the multiplicity of instru-
ments (codes of conduct etc). Of particular relevance in the European context is the em-
powerment of relevant and interested actors to use their access to a transnational legal
system in order to invoke compliance with European laws and/or themselves to act
transnationally in the jurisdiction of another EU country than that of their own primary
base (Harlow 1999).

It will be particularly important to incorporate economic analysis here. A central and
growing preoccupation for economists examining the changing policy regimes of the
EU is how to navigate between rules and discretion in setting the parameters of eco-
nomic governance. There is rich body of economics literature addressing the new Euro
regime and its governing arrangements. But there is as yet rather little by way of ex post
facto analysis of the impact of softer modes of governance of the kind set out by Rodri-
gues et al. (2002). The tools are not yet fully developed for exploring OMC as a mecha-
nism for systems competition, and whether or not it works so as to promote economic
dynamism, or rather loosens the constraints so much as to relax the pressures for eco-
nomic efficiency and foster a lack of ‘economic loyalty’ within the European economy,
or indeed whether it promotes more opportunities for regulatory and agency capture.

E; - EVALUATION

Evaluation #1: Impact on Policy Results

One main emphasis here lies on the policy impacts of the new modes of governance. Do
they tackle a given policy problem better than ‘old” modes of governance? Are they
more efficient? How are problem types and available instruments linked? How success-
ful will new modes be in the dealing with ‘tough’ problems (such as prisoners’ dilemma
problems and redistributive problems)? For the moment hypotheses related to the scope
conditions discussed above have not been formulated. We leave that to the discussion at
the consortium conference.

Here the explananda are the policy results. There is a wide range of political science
policy analysis literature which focuses on the impact of in particular policy measures
on member states’” policies (Heéritier et al. 1994; 1997; 2001; Knill 2000, Cowles, Capo-
raso, Risse 2000; Boerzel 2002 and 2003). They argue that the adjustment to European
policy exigencies importantly depend on pre-existing policies, the willingness and the
capacity to adjust (depending on the number of veto players involved) as well as the
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similarity or dissimilarity of European and national belief systems. Central hypotheses,
derived from this strand of literature, are that:

“The higher the policy misfit between the existing policies and
the expected policy performance of the new mode, the less likely
policy effectiveness’;

“Given a need to adjust, the number of veto players engaged in
the domestic implementation process determines the policy out-
come of a new mode of governance’;

“The higher the number of veto players with diverse preferences
(or the less integrated political leadership in a political system),
the lower the expected policy effectiveness’; and

“In the case of a balanced domestic power structure pro and
against a reform, the European policy demands may strengthen
the pro-reform faction”.

Further hypotheses relating to the probable success of failure of a new mode of govern-
ance depart from the dominant problem at stake. The argument is that in the case of re-
distributive problems, prisoners’ dilemma (PD) problems and institutionally deeply en-
trenched problems suggest that the policy effectiveness of the new modes is much more
questionable. Since the new modes operate with soft instruments (no legal bindingness,
no sanctions) the political resistance to be expected from “the losers* in the case of re-
distributive problems, from the free-rider in the case of a PD problem and the “institu-
tional losers” in the case of institutionally, deeply-entrenched problems where vested
institutional interests are at stake, will be difficult to overcome, hence policy effective-
ness will be unlikely. By contrast success is much more likely when problems are of a
distributive nature where “all win’, when they are discrete problems with no external
effects and where highly complex problems (where gains and losses are unclear) are
dealt with (Heritier 2003).

This leads us to the hypothesis:

“If redistributive, prisoners” dilemma and institutionally deeply
entrenched problems are at stake, new modes of governance are
less likely to be effective™

The outcomes of the political science analyses of these hypotheses will then need to be
read against the existing and emerging economics literature that addresses similar or the
same phenomena in an endeavour to see where relevant explanations may be able to
combine evidence and interpretation from both disciplines.

Theories of policy learning and diffusion offer a different answer as to the process of
producing policy outcomes. It is argued that member states will emulate other success-
ful national practices of policy making and hypothesizes that:

“under conditions of uncertainty and given non-redistributive
problems, a successful mode of new governance will be imitated
by other member states”.

Here we should note that political and sociological analyses place great emphasis on
behavioural and attitudinal changes that occur. From a legal point of view, the imitation
process is something of a risk in that many such imitations may remain more formal
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than substantive, or produce unintended effects because the systemic requirements for
or impacts of such “instrusions’ or “irritants” (Teubner 1993) may have been neglected.

Economists tend to deep scepticism about the value of such insights for explaining pol-
icy outcomes and to discount the relevance of policy learning and attitudinal varaition
over time as relevant to changing the economic outcomes. Nevertheless, there are al-
ready some pointers in the economics literature on fiscal federalism that point the way
forward for interdisciplinary research. A major test for this IP will be to try to confront
these different perspectives in order to generate interpretation of the outcomes that can
draw on evidence and analyses from these different disciplinary perspectives.

Evaluation #2: Impact on Structures

With respect to the structural outcomes of the new modes the following questions are
posed. How are the relationships between the different European and domestic institu-
tions, or between different European and domestic actors affected? Do some institutions
gain or lose in power due to the application of new modes? How are the relationships
between different levels of governance affected? Is subsidiarity enhanced through the
application of the new modes? Have actors at the local level gained or lost in power due
to the new modes? This perspective is closely linked to a multi-level governance ap-
proach (Marks and Hooghe 2002; Borzel and Risse 2002), pointing to the new interac-
tion dynamics opened up by new alliance and access possibilities created through a
multi-tier government and multiple actors at the same horizontal level of action.

Given the important role of private actors in the new modes of governance, the question
arises of how they can be held accountable for the consequences of their activities? How
can the lack of democratic legitimation, linked to the use of new modes of governance
involving non-elected private actors, be compensated for? Which different forms of de-
mocratic legitimation play a role in the present application of new modes of governance,
such as parliamentary control, transparency requirements, elements of negotiated de-
mocracy, judicial procedures.

Theories of democratic legitimation in Europe (Schmitter 2001; Lord 1999; Jachten-
fuchs 1995; 2001; Héritier 2001, 2002) emphasize the different dimensions of democ-
ratic legitimation in Europe as opposed to member states and help identify the particular
democratic legitimacy challenges created by the new modes of governance. Deliberative
democracy theory emphasizes the importance of incorporating local public and actors in
policy networks in order to solve problems adequately and in a democratically legiti-
mate way (Dorf and Sabel 1998). On the basis of this literature two preliminary hy-
potheses may be proposed:

“New modes of governance lead to a shift from classical modes
of democratic legitimation through vertical representation to
other modes of democratic legitimation such as negotiating de-
mocracy, deliberative democracy and others.”

“New modes of governance lead to a shift from political to func-
tional modes of expected policy effectiveness™

A further issue arises here from the discussion of the choices between majoritarian and
non-majoritarian approaches, with their very different implications for legitimacy and
accountability. Majone (1996) argues strongly for the benefits of (yet limits to) non-
majoritarian approaches to certain areas of especially regulatory policy. Yet Mény and
Surel (2000) argue that populism in Europe is partly due precisely to the imbalances be-
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tween the ‘popular’ component and the ‘constitutionalist” component (including regula-
tory institutions) in national (and supranational) polities. This debate has huge impor-
tance for the ways in which legitimacy is understood. Traditional analysis asserts that
there is continuity between the political and the administrative to the extent that they are
hierarchically related. The relative autonomy of some new instruments and modes of
governance is a serious challenge to this view and also to popular perceptions about
what is legitimate.

Across these questions a range of questions arise for legal analysis. Lawyers involved in
the projects, backed by the Legal Task Force of the Consortium, will address several
transversal questions. These include: what are the implications of the new modes of
governance for the rule of law (and traditional understanding of ‘the state’) in member
States? Do the new modes replace traditional legal practices, or are they additional? To
what extent do they conflict with existing legal practices? How are any such conflicts
resolved. Furthermore, what is the impact of multi-level governance on the resolution of
such conflicts? (Pernice 1999) What are the implications for the European Constitution
and constititutionalism as a whole? And how do they feed back into the overarching
system of European Union law, whether to reinforce it or to erode it? (see Joerges and
Dehousse 2003 for an elaboration of these questions, and some tentative answers).

E,- EVOLUTION

Once new modes of governance have been introduced, how do they evolve over a
longer period of time? Do they increasingly converge in terms of structures, processes
and instruments, or do we find an increasing differentiation of new modes?

Hypothesis — ““A polity with multiple arenas gives rise to more
differentiation of new modes of governance™ (linked to diffusion
theory: if modes are successful others will seek to emulate
them).

Under conditions of a quasi-federalist institutional structure we have new forms of in-
novative activities that have spillovers horizontally and vertically, which might produce
differentiation or convergence, in terms of instruments, institutional set ups. How do
exogenous factors and endogenous factors impact on the further evolution of new
modes of governance? How do new modes translate into what kind of change - first or-
der, second order or third order change? For once a new mode of governance is insti-
tuted, within the theory of path-dependency, one would still argue that there is dyna-
mism in the character of change activation of latent aspects, etc. (Thelen, Steinmo and
Longstreth 1992)

Many questions arise here for careful exploration and analysis. Are changes consoli-
dated and fused — or do they remain fragmented and diffuse? Is there an incremental
substitution of one mode of governance by another, or rather a form of reciprocal con-
tamination? Is what we observe a process of reform by explicit substitution, or is there
rather a process of sedimentation and multiple layers of policy regimes? Can we ob-
serve marked evidence of sectoral or territorial differentiation?

General Hypothesis - "Once a new mode of governance is insti-
tuted, it will be subject to transformation™ - "In terms of path
dependency there may several typical patterns and factors of
change" e.g. voluntary accords (mobilisation of marginalised
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groups; e.g. social pacts where excluded actors seek participa-
tion).

On the other hand, there may be features specific to a policy sector, e.g. the nature of
the technology involved, that may have an important influence on shaping new modes
in terms of convergence or differentiation.

Hypothesis - "The stronger the cross-border character of the ob-
ject of regulation of a new mode, the less differentiation we ex-
pect to find in the evolution of the new mode”.

Again, a multi-disciplinary perspective is essential. Economics once again has an im-
portant contribution to make to the work of lawyers and political scientist, beginning
with the insights of the literature on fiscal federalism. Recent innovations in this litera-
ture (for a seminal contribution, see Oates 1999), reveal that the interaction between
multiple jurisdictions within federal systems (such as the United States, and the evolv-
ing EU polity) may well lead not to ‘race to the bottom’ as the result of jurisdictional
competition or arbitrage by agents (firms, individuals) able to play one location (and its
rules and regulations) off against another, but rather to an enhanced form of experimen-
talism and learning, both in terms of the content of policy and the levels at which they
are undertaken and institutionalised, and the achievement, as a result, of more effective
and equitable distributional trade-offs than hitherto. This produces the hypothesis that

“New modes of governance will result as a process of experi-
mentalism and longitudinal learning across the multiple levels
of a federal or quasi-federal system, offering new solutions to
traditional distributional trade offs.”

These questions, phrased above in a deliberately open-ended way, will be addressed
with the tools and analytical insights of all of the disciplines represented in the Consor-
tium. Careful attention will be given to not only the political and sociological lines of
enquiry, but to an assessment of the implications for both European and national legal
systems and cultures and the intertwining with wider global rules and codes. The conse-
quences for economic outcomes will be evaluated and hence the pertinence for the state
of the European economy and its complex patterns of economic governance.
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